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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

ee EE ES x 

AJAX HARDWARZ MANUPACTURING PORATION, 

laintif£?, 69 Civ. 1900 
~againgc- 
ANSWER 

INDUSTRIAL PLANTS CORPORATION, 


Defendant. 


> ¢ 


Defendant, by its attorneys, Nett . Lewy Dowd 
Fox Ness & Stream, 2s its answer to the complaint herein 
alleges as follows: 

1. Denies each and every allegation contained 
in paragraph 1 of the complaint. 


2. Admits all of the allegations in paregraph 3 


| of the complaint except denies that it held itself forth 


as possessing special knowledge, which extended to and in- 
cluded the machinery and equipment involved in this action. 

3. Denies each and every allegation contained 
in paragrephs 4 and 5 of the complaint. 

4. Denies knowledge or informat.on thereof suf- 
ficient to form a belief as to each and every allegation 
contained in paracraphs 8 and 9 of the complaint. 

S$. Denies each and every allegation containec in 
paragraph 10 of the complaint, except admits that on o- 


about Octsber 10, 1967 dafendant did conduct an auctisn 


| gale of certain machinery end equipment. 
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6. Denies each and every allegation contained 

_ in paragraphs ll and 12 of *he complaint. 
7. Answers the allegations incorporated by refer- 

ence in paragraph 13 of the complaint in the manner herein- 
— elleged. 
8. Denies each and every allegation contained in 


paragraphs 14, 15 and 16 of the complaint. 


r 2) ti 9. Answers the allegations incorporated by refer- 


ence in paragraph 17 of the complaint in the manner herein- 


above alleged. 
/ 1 10. Denies each and every allegation contained in 


paragraphs 18, 19 and 20 of the complaint. 


: AS AND FOR A FIRST, SEPARATE 
| AND COMPLETE DEFENSE 


i 211. The complaint fails to state a claim upen 


\ which any relief can be granted. 


FOX NESS & STREAM 


3. ae | 

Arnold C. Stream 
A member of the firm 
Attorneys for plaintifé 

a Office & P.O. Address 

660 Madison Avenue 

New York, New York 10021 

" 838-5335 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


| 
| 


AJAX HARDWARE MANUFACTURING 
CORPORATION, 


Plaintif®£, 
~against- PRE-TRIAL 
PLANTS CORPORATION, 


Defendant. 


On January 11, 1974, th 
their attorneys appeared before th 


conference pursuant to Rule 16 of the 


Civil Procedure, and the following action was 


1. The pleadings were agreed to be 
in accordance with the fra 
in paragraph 9 of this pre-trial order 

2. The parties agreed 
should be based upon this order and upon 
amended. 


3. 


in Appendix A I I not in disput 


jj} action (each party reserving the right 
|materiality of any such stipulated 


/ the issues). 
I 


(b) It is the plainti 


1. As to liability: 


which represente 


and sale of 


\ 


a true and accurate appraisal of the machinery and equipment 


owned by a manufacturing corporation, Time & Micro Instruments, 
Inc. ("Time & Micro"), located in Strasburg, Pennsylvania, with 
which plaintiff was considering entering into a loan agreement, 


if the machinery and equipment would be adequat 
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the contemplated loan. 


(ii) On August 12, 1966, 


that it wanted to know specifically whether at a forced sale 
the machinery and equipment would have sufficient value to 
assure net proceeds of at least $250,000, the approximate amount 


of the proposed loan; 


of the need to have the appraisal information before the date 


on which it was to contract with Time & Micro with respect to 
the loan agreement, approximately six days later; 


(C) the plaintiff instructed the 


defendant to make an independent appraisal as to the value of 


‘each item of machinery and equipment; and 


was familiar with and expert in the appraisal of the type of 


; Machinery and equipment would take one day, and that it would 


undertake the appraisal in accordance with the plaintiff's 
requirements and instructions as stated above. 

(iii) The defendant represented, and the 
plaintift so believed, that it would exercise the usual and 
ordinary care, skill, prudence, ability, knowledge and industry 
ssed by professional appraisers, in tne @etermination of the 


(iv) The defendant inspected Time & Micro 
machinery and equipment on Aucust 15, 1966, and sent to plain- 
be = 
tiff on August 17, 1966 a telegram giving its appraisal, in- 
cluding what the plaintiff‘ understood to be the forced sale 
value of said machin ry and equipment, which was more than 


double the amount of the Proposed loan. 


the plaintiff executed a Loan and Security Agreement on August 


that the plaintiff would guarantee a loan for Time 5 Micro 
= 3 


in the sum of $270,000, or lend it that amount 


(vi) The defendant sent to Plaintif# on 
August 19, 1966, its final detailed appraisal report, in which 


of machinery and equipment were substantially the same as the 


figures given in defendant's August 17, 1966 telegram. 


agreement on September 1, 1956, to guarentee a loan from th 
First Western Bank and Trus<,Company ("Bank 
| in the sum of $270,000 for a period of 120 days. his loan 
was evidenced by Time ¢ Micro's promissory note to the Banx, 


executed on September 9, 1966. Time & Micro defaulted on 


+} -~7 ce . + q or , - 
Said note, and the slaintiff was thereby obligated to pay £9 
a =| \ = - In a en a - 
en Sank tne indebtedness of Time ¢ Micro, remaining after 
2a’ Of “he ~achinas~, and acuisaman* i AR S$ ent la&«se3° 
Sas@ OF =e machinery and equipment which Was coilatera: 
- ~ 9 
sor the loan. 


(viii) On October 10, 1967 (less than 14 months 


after defendant's appraisal), the defendant conducted an auction 
sale, as it had been engaged by the Bank and Time 5 Micro to do, 
of said machinery and equipment. The proceeds of the auction 
Sale plus the amount realized for the machinery unsold at the 
auction amounted to less than one-third of the sum that the 
defendant represented as the lowest conceivable amount the 


Machinery and equipment could bring if sold within 


(1x) Defendant, by reason the facts above <A 
Stated, breached the contract between the parties made August 


12, 1966, in that defendant failed to make an accurate appraisal 


the usual and ordinary care, prudence and industry used by 
appraisers in determining values; defendant defrauded the 


plaintiff in that defendant did not intend to fulfill 


believe that they were true and in that defendant suppressed 

and concealed facts and circumstances s1 

to suspect the falsity of its appraisal report. 
2. As to damages: 


(1) Out of a t 
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by defendant at a total value Of $919,085 for "fair market 

value” and $1,056,831 for "inplace value" and, in anv event 

not less than 60% of the appraisal figures) plus office equipment 
&s 3 & 


and 
a total price 


and fees, was 


curred by the Bank inc 


to Ajax $1,374.95 


this action. 


which is an appraiser, 


machinery -- 


manufacturing 


furniture, all but 83 items were sold the auction for 


$144,278. This amount, 
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(iii) The plaintiff asked the defendant to 


make the physical appraisal, which would take at least all of 
one day, three days after the defendant was so engaged. The 
plaintiff (A) gave to defendant a two-year old appraisal of 

the machinery made by a third party and (B) arranged to have 
an officer of the plant owner fully familiar with the special] 


machinery values accompany and aid the defen 


Oo 
ay] 
ro | 
ct 
w 
| 
4 
fy 
A 
- 
pe | 
«Q 


the physical appraisal, and the plaintiff instructed the 


defendant to rely upon the facts contained in said earlier 
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appraisal and upon the facts related by said offi 
basis for defendant's appraisal -- and "up-date"” of the 
earlier appraisal. 
(iv) The defendant made said appraisal on 

Augst 15, 1966, and sent to plaintiff on August 19, 196€ the 
written fair market value appraisal of the plant and 

for services rendered. After the Plaintiff later (A) asked 
for forced sale values of individual pieces of machinery 
(which defendant had not appraised and did not Supply), (B) asked 


for and received from Gefendant a definition of what "fair 


market value" meant in the defendant's appraisal, (C) received 

from the defendant its own Stand-by guarantee offer to pur- 
chase the entire plant machinery and equipment within six 

months for $350,000, and (Dp) received additional invoices from 
defendant for its appraisal fee, the plaintiff paid to defendant 


the fair market value appraisal fee in full on or about 


November 30, 1966. 


lan nr (* ; ¢ : ; ; * in ; <= 
the plant owner ("Time ¢& Micro") did not require the plaintif£s 
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contents for $350,000 for six months. 


ment alleged by plaintiff, plaintiff could 


According to the agree- 


have mitigated its 


risk -- if not reduced same to zero -- by itself loaning 
$270,000 to Time & Micro for only 120 days The time period of 
the defendant's stand-by guarantee would have encompassed said 
120-day period. Also, the mar:.et demand for such equipment 
remained essentially unchanged during said time period. Al- 


though not obligzted to do so under its aileged agreement with 
Time & Micro, the plaintiff instead opted to obtain and guarantee 
the bank loan, which it alleged it did on September 9, 1966. 
(ii) Approximately 83 pieces of machinery 
in the plant were not sold at the auction held on October 10, 
1967, and remained as collateral for said loan. They were 
valued on August 15, 1966 in the aggregate, as part of the 


entire plant appraised value, at about $270,200 
or any proceeds of sale thereof, mitigate 


damages alleged herein. 


offer at the trial are as follows: 
(1) Plaintiff's exhibits 
(i) Plaintiff's exhibits for 
| marked during the oral depositions of the defend 
| ana numbered: 1, 2, 2a, 3) 4) SL, 12,5. 2355 245 i 


(ii) Plaintiff's 


in the deposition upon written questions 


The exhibits which each party now 


(iit) Documents identified in A.,pendix B 
(attached hereto) and numbered: 40-49. 


(2) Defendant's exhibits 


(i) Defendant's Exhibit B for identification 
marked during the oral deposition of Martin H. Kaefer. 
> | 4$F€#fte« wih on tn _ - - ~~ an 
(ii) Plaintiff's exhibits for identification 


j 7 
Ca io 
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2 4. (b) Should any party hereafter decide to offer 
_ 7 ° q on ~ = leo < > 77 ~4 
additional exhibits, prompt notice of that fact shall be given 
oS > 


(c) The parties agree that the exhibits 


Aad ae oe ee 


e as above are authentic and may be offered in evidence (each 


eo 5. The parties agree that the witnesses whom each 


party now intends to call, alon 


Q 


to be called, are those listed below. Should any party here- 

& | after decide to call any additional witnesses, oromot notice 
of their identity shall be given to each other party in writing, 
setting forth the reason why the witness was not theretofore 

* identified. No witness may be called at trial unless 
as below: 


(a) Plaintiff's witnesses: 


1. Norman Louis, President, Ajax Hardware 
Manufacturing Corporation 
A ; i a g - 
2. Howard Klein, former Executive 
President, Ajax Hardware Manuf 
, 2 
e Corporation (until c. Marsh, l 
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(b) Defendant's witnesses: 


1. Robert Botwinik, Vice President, 
Industrial Plants Corporation 
2. Sidney Kriser, President (since oc. May 
1971) (Vice President and Sec 2tary- 
Treasurer (until c. May 1971);, Indus- 
trial Plants Corporation 
3. .Jesse Thaler, Consultant {former 
Vice President], Industrial Plants 
Corporation 
—- . ‘ . - 
6. The parties agree to limit the number of expere——— 


|| witnesses as follows: 
(a) Plaintiff agrees to call no more than one 


| €xpert witness on the issue of standard appraisal practices 


and no more than one expert witness on the watch manufacturin 
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(b) Defendant agr to call’ no more than 


expert witnesses on the issue of ney : Shatl POF aer 
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The following are all of 


or for other relief asserted by the plaintiff in thi 


E in this action, 
as of the date of this conference: 

(a) Compensatory damages: $161,895.75, together 
with interest from May 20, 1968; 

(b) Exemplary damages: $50,000.00 


(a) Plaintiff at this time expec 
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~* bing 
3 ‘ trial days. 
(5) Defendant at this time expects to require <= »} 
~ 
aad * bl fo 
trial days. 4 
a 9. The issues to be tried are formulated by the 
Court (with the consent and agreement of the Parties) as follows: 
Sa ral 
(1. What were the terms of the,agreement between plaintiff - 
a and defendant mada on or about August 12, 1966? eed 
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(2) Did the defendant breach the aforementioned agreemen 


with plair €? 

(3) Was the defendant neglizent in the performance of its 
services as plaintiff's appraiser? 

(4) Did the defendant commit actionable fraud against the 
plaintiff by any misrepresentation or concealment of material 
information in connection with its services as plaintiff's appraiser? 

(S) Assuming that the defendant breached its contract, or 


that defendant was negligent, or that defendant defrauded plaintiff, 


was plaintiff damage thereby, and if so, in what amount? 


(6) Were said damages caused by acts for which defendant 


ig liable? 


Dated: January 11, 1974. 
CONSENTED TO: 


POLETTL FREIDIN PRASHKER FELDMAN & 
GARTNER, ESCS. 
Attorneys for Plaintifé£ 


/ J \ — 
By si Lig tis oe 


MURRAY GARTNER 


NETTER LEWY DOWD FOX NESS & STREAM, ESQS. 
Attorneys for Defcndant 


SO ORDERED: 
LY 
, J/ US, = ‘ 
A Ae Fee Leal C/ 
LAWRENCE W. PIERCE 
U.S.D.J. 
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Appendix A 


1. Plaintiff, Ajax Hardware Manufacturing Corporation, 

is a corporation organized and existing under the laws of the 

| State of California and has its principal place of business in the 
|| County of Los Angeles, State of California; at all times relevan: 
| to this action Norman D. Louis and Howard bi. Klein were officers 


| 
|of the corporation and empowered to act on its behalf. 
} 


iH 2. Defendart, Industrial Plants Corporation, is a 
|| COrporation organized and existing under the laws of the State of 


] 
| New York and maintains its office and principal place of business 
ti 


at 211 East 43 Street in the City, County, and State of New York; 


at ail times recavaas to this action David Kriser, Sidney Kriser, 
plant Oe 3 oZiurt 
jj and Jesse shales were officers of the corpora. on and emoowered 


| to act on its behalf 


| 3. The matter in controversy, exclusive of interest 


and costs, exceeds the sum of Ten Thousand Dollars ($10,000). 


' 

| 

| 4. At all times relevant to this action, defendant 
'aeld itself out to plaintiff and the public as a firm which was 
in the business of, and expert in, the appraisal aii auction 


sale of industrial machinery and equipment and related merchandise. 


5S. At all times relevant to this action, Jesse Thaler 


was an officer of the defendant who made industrial machinery 
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42. 


43. 


44. 


45. 


46. 


47. 


48. 


49. 


Appendix B | 


Continuing Guaranty by Ajax to Firs 
Trust Company, dated September 1, l 


between Time and Mi 


Security Agreement icro and First Western 
Bank and Trust Company, dated September 2, 1966. 

Premissory note from Time and Micro to First Western Bank 

and Trust Company, dated September 9, 1966. 

Credit memorandum from James Ryan tc Ajax, dated November 13, 
1967. 

Letter from James Ryan to Stanton Oswald, dated February l, 


1968. 


to Irvin Richlin, of the Richlin 


1968. 


Letter om Howard Klein 
Company, dated February 22, 


Letter from .”. J. Leddy to Norman Loul dated June 28, 1968. 
Notice of Settlement and Final Judgment, filed February 4, 
1965, in the matter By United States of America v. The 
Watchmakers of Switzerland Information Center, Inc., et al., 
Civ. No. 96-170, United States District Court, Soutnern 
District, New York. 

Principles of Appraisal Practice and Code of Ethics of the 
American Society of Appraisers. 

Receipts for payment of Ajax obligations to Pank under its 
Guaranty of the loan to Time & Micro. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
SO cay ma ab cay a wh a eh os ean easiness dv owes nb eo dives an ip cw Mn tv ew eens ee x 
AJAX HARDWARE MANUFACTURING CORFORATION, $ 

Plaintiff, : 

~against- : 69 Civ. 1900 

INDUSTRIAL PLANTS CORPORATION, : 

Defendant. : 
Oe ee SESS oa en ees aes ae ene en ee an ep an enau.ch en csai we aban en aienecesenenenenenee x 


Plaintiff, 
submits herewith its Droposed 


the close ot the 


aa te 


No doubt developments during trial will 


revision of these requests to conform to the evidence 


. 


as well as submission of additional requests. We wi 
such new requests at the appropriate time. 
Dated: New York, New York 

February 19, 1974 


Resvectfully submitted, 
sSrampglte FREIDIN 


necessitat 


r 
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PRASHKER FELDMAN & GARTNER 
By 

A Member of the Firm 
Attorneys for Plaintiff 
777 Third Avenue 
New York, New York 


(212) 688-3200 
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Contractual Duty to Use Care and Skill 
cc 


Accompanying every contract is a duty to perform 
the thing agreed to be done with care, skill and faithful- 
& ness, and a wilful or negligent failure to observe any of 


these conditions is a breach of contract. 


Therefore, if you believe that the defendant 


either wilfully or negligently perf 
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the plaintiff without reasonable care, skill or faithfulness, 


then you may find Industrial Plants has breached its contrict 


with Ajax Hardware Co. 


e> Stanley L. Bloch v. Klein, 258 N.Y.S. 2d 501 
A 


(Sup. Ct. BW. ¥. Co. 1965); Gagne v. Bertran, 43 Cal. 2d (1954) 


Negligence 
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its services as 


15. Fraud - Elements 


To establish its fraud claim, plaintiff must have 


shown the following essential elements: 
(1) a false representation by defendant or 


cealment by defendant of information; 


(2) that defendant knew that the representatio 


to act or to refrain from acting on the basis of its repre- 


sentation; and 


(4) that plaintiff justifiably reliea on the 


(5) that plaintiff suffered damage as a result 


Knowledge of Falsity: 
een ne Se, 

To commit fraud by misrepresentation, defend 
not necessarily have to know that a statement or repre 


tion was false when made; the defendant had only to as 


a false statement or representation is true to its person 


knowledge without reasonable grounds for believing it 
Duty Not to Conceal: 
nent 

Defendant was under a duty not to conceal in 


” 


if it had special Knowledge, or means of knowledge not 
able to plaintiff and was aware that plaintiff was, or 


acting under a misapprehensio 
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accept as true, that defendant held itself out to the public 


as an expert in the appraisal of machinery and equipment. 


W. Prosser, The Law of Torts, §§100, 103, 104 
, 


(13th ed. 1964); Potters Photographic Anpvlications Co. v. Ealing 


Corp., 292 F.Supp. 92, 106 (E.D.N.Y. 1968); Ultramares v. 


. 


Touche, 255 N.Y. 170 (1931); First National Bank of Hempstead 


v. Level Club, 241 App. Div. 433 (lst Dept. 1934); Gagne v. 


Bertran, 43 Cal.2d 481 (1954). 
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Breach of Contract 
eS ht 
If you find that the defendant did breach its 


contract, the plaintiff should be awarded those damages 


that are the natural and probable consequences of the breach 


or which in the ordinary course of events would likely result 
from the breach and which could reasonably have been foreseen 
or contemplated by the parties when the contract was made. 


s4iemenw L 


In determining whether t 
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reasonably have been foreseen as a result of defendant’ 


Ww 


breach, you should consider the nature and purposes of the 


If you find that the defendant was negligent in 


the performance of its services as plaintiff's appraiser or 


negligence or fraud, even though they could not have been 
foreseen. 

You must determine whether the damages claimed by 
the plaintiff are natural and ordinary consequences of 
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defendant's negligence or fraud according to common experience 


and directly traceable to defendant's negligence. 
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In addition to actual damages, 


the jury, under certain circumstances, to aware the iniu 
person punitive and exemplary damages, in 
the wrongdoer for some extraordinary misconduct, an 


serve as an example or warning to others not to enca 


such conduct. 


rh 


If the jury should find from a 


the evidence in the case that the plainti 
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preponderance of 


ff is entitled to a 


verdict for actual or compensator y damaces; and should further 
ad 3 


find that the act or omission of the defendant, which proxi- 


mately caused actual injury or damage to the plaintiff, was 
wantonly, or recklessly done; then the jury may, if in the 
exercise of discretion they unanimously choose so to do, 

add to the award of actual damages such amount as the jury 


shall unanimously agree to be proper, as 


exemplary damages. 


An act or a failure to act is 
“recklessly" done, if done in reckless o 
of, or indifference to, the rights of on 


including the injured person. 


exemplary damages, in addition to actual damages, 


exclusively within the province of th 
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PLAINTIFF'S SUPPLEMENTAL REQUESIS TO CHARGE 
Nos. 24, 25, 27, 29, 30 


24 CONSTRUCTION OF ArPRAISAL CONTRACT IN PLAIN, 
— — ee AEN 


You, as jurors, must determine what tvyve of appraisal valua- 
tion was called for by the oral agreement made on Ausust 12, 1966 
In making that determination, you are to consider only the "plain 
every-day common sense meaning" of the words which you find were 
employed by Howard Klein and Jesse Thaler in entering into that 
agreement. If you find that defendant, in making the asreement by 


its agent, Jesse Thaler, used technical anpraisal terms without 


defining their meaning to plaintiff at that time, then I charge 
you that the burden is on defendant, Industrial Plants Corporation, 


fo prove that its contractual obligation was limited to providing 


7 


an “in-place going concern value,” as defendant claims. I¢£ 
the other hand, you find that plaintiff requested an appraisal to 
Getermine whether the value of the machinery and ecuipment in the 
Time & Micro plant was sufficient as security for a loan of approx- 
imately $250,000 to protect Ajax in the event of defarlt on the 
‘loan, then you must find that defendant was obligated to provide 
that type of appraisal value or values which coulda reasonably be 


expected to serve plaintiff's stated purpose or 


Maryland Casualty Co. v. Cock, 35 F. Supp. 160 (£.D. Mich., 
| rN RO EN oe ees a 77 ~ o ‘ 
| 1960); Aetna Insurance Co. v. Hellmuth, Okata & Xassahaun, 
’ ao "To, ee so. . ne ne — 
Inc., 392 F.2d 472, '477 (8th Cir., 1964) 


25 SPECIFICATION OF CONTRACT CLAIM 
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Plaintiff's contention as to the agreement made between the 
parties is summarized in the pre-trial order in this action which 
‘defines the mattersin issue as follows: 

; (i) The plaintiff engaged the defendant, which repre- 


sented itself to be expert in the appraisal, auction an 


! of industrial machinery and equipment, to make a true an 
Y qULE 
accurate appraisal of the machinery and equipment owned 


ao . ; — ; ms ; me * “~ 
&@ manuracturing corporation, Time & Micro anstriments, 


which plainti 
1 
ment, if the machinery and equipment would be adequate 


security for the contemplated loan. 


(ii) On August 12, 1966, 


ee P , 
H (A) the plaintiff informed the defendant it 
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to know specifically whether at a forced sale the machi 


and equipment would have sufficient value to assure ne- 


ceeds of at least $250,000, the ap 


ue) 


posed loan; 


(B) the plaintiff informed the defendant of 


which it was to contract with Time & Micro wi 


| 
need to have the appraisal information before the date 
the loan agreement, approximately six days later; 
' 


roxamate amount of th 


" ; io ad ; hure - vleanr it -h 
("Time &' Micro”), located in Strasburg, Pe nsylvania, wit 
iff was considering entering into a loan acree- 


(C) the glaintiff instructe. the defendant to make 


an: independent appraisal as to the value of each item o¢ 
machinery and equipment; and " 

(D) the defendant represented that it was familiar 
with and expert in the arrraisal of the type of machinery and 
equipment involved; that theinspection of the machinery and 
equipment would take one day, and that it would undertake 
the appraisal in eccordance with the plaintiff's requirements 
and instructions as stated above. 

(iii) The defendant represented, and the plaintiff so 
believed, that it would exercise the usual and Ordinary care, 


skill, prudence, ability, knowledge and industry use 


ey) 
ox 
WK; 


professional appraisers, in the determination of the value 97£ 
the machinery. 


that the 


pet 


If ycu find that Mr. Thaler was told by Mr. Klei 
purpose of the appraisal was to determine whether the machin ry 
and equipment would have sufficiert --alue as collateral for 

a loan to Time & Micro of approximately $250,000 and since 
defendant claims that it supplied Only the “fair market value" 
of the plant in-place, as a going concern, I charge you that 
you must find that defendant failed to select the type of 
appraisal value which would meet plaintiff's expressed pur- 
pose in securing the services of an appraiser, and thus 


breached its contract. 


} 
} 
| 


g 


In any event, even if you find that defenda inde rtook 
only to appraise the Time & Micro Plant as an entity, 
if you find that defendant did not determine ¢! oing 
concern “in-place value” of the machinery and equipment 
in a careful and professional way, you must find that 
defendant breached its contract. 

If you find that defendant did not do its appraisal in 
a careful professional manner calculated to give 
reasonably reliable information as to values, I charge 
you that you must fine that defendant breached its 


contract. 


Pe My STANDARD OF CARE 
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In determining the ordinary standards of skill and 
degree of care which are reasonably expected of a professional 
appraiser, you should consider as evidence the testimony of the 


plaintiff's expert witness, Mr. George Sinclair, as to the ordi- 


‘mary and customary practices of professional appraisers, and 


the standards established by the Code of Ethics and Principles 


; Of Appraisal Practice of the American Society of Appraisers. 


While this evidence is not binding on you, you should consider 
it carefully in making your determination as to the reasonable 
Standard of professional care which applied when Jesse Thaler, 
as agent for defendant, Industrial Plants Corporation, under- 


took for a fee to render a professional appraisal for plaintiféf. 


Aetna Life Insurance Co. v. Hellmuth, 0 
TF on > 478 (seh Cir... 
Kassadaum, Inc., 392 F2d Siz, 678 ts 

a 


Wallner v. Xitchens of Sarah Lee, 
LU32 (7th Cis., L969). 
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ntiff claims that the defendant's conduct, 
appraisal, which it agreed to perform 
igent in the following respects: 

Defendant failed to inquire into the 
economics of the precision watch-manu- 
facturing industry, or to make any other 
inquiry into the possible market for the 
machinery and equipment in’ the Time & 
Micro plant. Such an inquiry would have 
quickly shown that there was no market for 
the machinery as a complete unit for the 


Manufacture of watches or fuses and n 


1d no 
ready market for it as used machinery. 
Defendant improperly relied on values 
found in a two-year old appraisal report, 
which had been Supplied by plainti£é solely 
as an inventory listing the machines to be 
appraised to save time in making the 


appraisal, and defendant made no independen 
inquiry or determination as to the original 
cost or current replacement or Market valu 
of the machinery and equi 
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appraisal was 


lis 


t 
. 


Hirschmam 


the 


provided in 


but ins 
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Haakenson, 


expert and scienti 


— 
— 


at 
~~ & 


tain a statement 


by the plaintifé. 


ie 29 SPECIFICATION OF DEFENDANT'S NEGLIGENCE (Con't) 
2 7. Defendant failed to define in its appraisal 
| or accompanying letter the meaning of the 
term "fair market value” which was used in 
e the appraisal. 
8. befendant's appraisal contained false 


statements and representations suggesting 


that the Time & Micro machinery and equip- 


c(t 


ment was difficult to obtain and in great 
| demand. Simple inquirywould have demonstrated 
that these statements were false. 
These statements include: 
® (a) "Manufacturers utilizing most high precision 
equipment of this nature would pay important 
premiums over and above the values established 
we in our appriasal if this equipment were made 
available to them.” 

(b) The machinery contained in the Time & Micro 

e plant .. ."is not available to American 


manufacturers unless they are members of th 


: trust, and even then the delivery of this 


iw 


type of machinery ranges between 2 and 
years from the date of order. 


(c) "To our knowledge, there is not one existing 


vou fin 


that defendant was n 


dad that defendant did any 


y 
' 


47 


(Con't) 
the eight 
did in preparing 
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lrepresentations 


| . 
| 


Those statements co 


demand, eager 


moreover, 


Plaintiff 


persuade plaintiff that 


in excess of the values given in 


that the entire appraisal report was a 


CIFICATION OF FRAUD CLAIM 


claims that defendant made 


in its appraisal report which 
that machinery such as that in 
not 


& Micro plant was 


manufacturers unless 


the Swiss Trust and,eventhen, delivery 
might take two or three years; 

that no plant in the United States was 
equipped with such machinery; and 


that American 
premiums over 
appraisal if such machin 


available 


uld reasonably be expected to, and did, 
the Time & Micro machinery was in great 
ly sought for, and, therefore, of great value, even 
the appraisal. Plaintiffé claims, 


tion, since it purported to be based on Mr. Thaler's expert, 
independent professional judgment, and failed to reveal that it 

| was, in fact, based on another two-year old appraisal made for 
a different purpose. | 
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Sworn to before me this 
Sth day of March, 1975. 


Quciified in £293 Cow. ¥ m4 
Commission Expires Marca 30, 1943. 
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his case 


Court's 


the 


April 21 to April 22, 1975, because previously scheduled commit- 


ments of plaintiff's two expert witnesses wo.ld very likely 


scheduling of this matter, which has lingered on the Court's 
_ Calendar for over a year despite the repeated efforts of plain- 
tiff's counsel to obtain a fixed trial date sufficiently in ad- 
vance to insure the attendance of witnesses and the order 
, Presentation of the case to a jury. On three separate occasions, 
a firm date for trial has been adjourned on the request of 
counsel for defendant. On each of those occasions, in March 
1974, October 1974, and Marc} 1975, plaintiff has been fully 
| prepared to proceed to trial, but agreed to adjournment because 


| defendant otherwise would have been disadvant 


fw 
ww 
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| 4. The most recent adj 
| was caused when the case did not go forward as scheduled on 


;March 6, 1975, pecause of the failure of defendant's attorney, 


Arnold Stream, Esquire to appear in Court at the time set for 


;trial. Mr. Stream was engaged in ancther proceeding on that 


; 


j date. Plaintiff was in court and ready to proceed on March 6, 


| Plaintiff's two witnesses to the events in issue, Mr. Norman 


Louis and Mr. Howard Klein, who reside in California, had come to 


i New York prepared to testify March 6 and 7. Neither Mr. Louis 
' 


. 


' 


nor Mr. Klein are emrloyed by plaintiff, or in any Other way 


| 


subject to plaintif£'s control. Plaintiff's two expert witnesses 
were prepared to appear thereafter. All exhibits and papers 
necessary to the trial were ready. Nonetheless, rather than 


enter a default judgment, which was sr~e to be contested, and 


rather than forcing defendant to proceed without proper represen- 
tation, plaintiff agreed to an adjournment of the case. Because 
plaintiff's California witnesses had only made available March 6 


The Court. however, set April 21, 1975 as the trial date with the 


following qualification: 


"The first Monday in April is the 7th. 
The second one is the 14th. Make it the 
2lst. I may not be here’ at that time. I 
am trying to get a little time off." 
(Tr., 18) 
S. The next day I received a copy of a letter from the 


Hon. Richard H. Levet to Arnold Stream, dated March 6, 1975, 


stating that’". . . at the request of Mr. Gartner and with no 


objection from Mr. Smith, I adjourned this case to April 21, 1975 
at 10:00 a.m. This is a fixed and peremptory date and both sides 
must be ready at that time; otherwise, the case will eithe ‘2 

* "Tr." followed by a number refers to page number of transcript 
of proceeding of March 6, 1975, annexed hereto as Exhibit l. 


dismissed against plaintiff or a default ordered against defend- 


ant." (A copy of that letter “is attached hereto as Exhibit 2.} 


6. Judge Levet's letter of March 6, 1975 (Exhibit 2) 
was a strong rebuke to Mr. Stream for his conduct in causing the 


Yjournment of March 6, and imposed financial terms on defendant for 


| causing that adjournment. Nonetheless, the April 21 trial date 


| was fixed by the Court peremptorily against plaintiff, without 


a 


plaintiff's having had the opportunity to check on the availability 
for trial of any of its witnesses during the week of April 21, 
1975. (Plaintiff's witnesses had not arrived at Court when the 


conference in chambers was held on March 6). 


Fe Tmmediately upon return from Court on March 6, I made 
arrangements to notify plaintiff's four witnesses of the adjourn- 
ment, and to ask about their availability en trial during the 
week of April 21, 1975. Within several days, I learned of certain 
schedule problems for Mr. Arthur Sinkler and Mr. George Sinclair, 
the two expert witnesses listed by plaintiff, in accordance with 
the pre-trial order herein. Mr. Sinkler would be unavailable 
on April 22 due to a meeting of the Board of Directors of the 
National Central Bank of Pennsylvania, of which he is a director. 
He also stated that he was obligated to atterd a meeting on 
April 24 and 25 of the Board of the Penns:lvania State College 


and University Directors, of which he is the Board Chairman. 


Mr. Sinclair notified my office that he had long- tanding Court 


commitments in Philadelphia for both April 22 and 23. 


8. At approximately the same time that I learned of the 


unavailability of plaintiff's expert witnesses on certain days 


in the week of April 21, Mr. Coyne, Judge Levet's senior law 


|| clerk, telephoned me to tell me that Judge Levet had been asked to 


Sit on a three-judge panel in Connecticut during the week of 


April 21, and that he wanted to advance the trial date to the week 


beginning April 14. I told Mr. Coyne that I had encountered 


: problems about the schedules of plaintiff's witnesses for the week 


of April 21 and that I would be glad to have the date advanced 


| if the witnesses were available in the earlier week. Mr. Coyne 


agreed that I could have a day or two to check and report back 
to him. Before I could confirm the new date with plaintiff's 
four witnesses, however, Mr. Coyne telephoned me to say that 

the trial date would remain April 21. I repeated to him that 

I might have problems with that date, but that perhaps it would 
be best to wait until closer to that time to see what the situa- 


tion was then. 


9. Against the background of the Court's constant refusal 
to set a trial date certain after plaintiff and defendant had had 
the opportunity to determine that their witnesses would be avail- 
able on that date, sudden attempts to set the trial date on mere 
hours' or one or two days' notice, the Court's own indication that 


he might not be available on April 21 at the very time that that 


date was set, and the short-lived switch of the trial date even 


after it had been “peremptorily" set for April 21, there seemed 
to be no point in raising formal objections to the April 21 date 
unless the difficulties of presenting plaintiff's witnesses in 
orderly and continuous sequence remained unresolved at a time 


reasonably short of that date. 


10. On April 11, 1975, I notified Mr. Coyne, Judge 
Levet's senior law clerk, that it appeared then that, since 
plaintiff's expert witnesses would not be available until April 
23 and 24, plaiutiff could not present a continuous case be- 
ginning on April 21. I requested that the start of the trial 
be adjourned for one day. On April 15, 1975, Mr. Coyne notified 
me by telephone that Judge Levet had denied the request for a 


one-day adjournment. Mr. Coyne also mentioned that Judge Levet 


was currently engaged in a trial. 


ll. On Wednesday, April 16, 1975, Mr. Coyne telephoned 
me to say that the trial in which Judge Levet had been engaged 
Fad ended, and that the Judge had instructed him to tell me that 
the Ajax trial would definitely start in Courtroom 2703 at 10:00 
a.m. On Apri: 21, 1975. Thus, although the Court's denial of 
plaintiff's request for a one-day adjournment, made ten days prior 
to the scheduled start at the trial, faced plaintiff with the pro- 
spect of beginning the tri m April 21, with the practical cer-. 
tainty that there would be a hiatus, on April 22, since the factual tes- 


timony of the first two witnesses could not reasonably be expected 


A-57 
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to occupy two full trial days, even allowing for selection of a 
jury and opening statements, I telephoned Mr. Norman Louis in 


Los Angeles, California in the evening of April 16, 1975, to tell 


him that he should come to New York to testify on April 21, 19 


12. In that telephone conversation, Mr. Louis told me that 


he had been informed by his physician the previous week that he had 


‘a heart problem, and that his physician had instructed him not to 


travel or to subject himself to any stress in the immediate future. 
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I requested that Mr. Louis obtain such a writte 
his physician as soon as possible. On the following day, at 

approximately 1:45 p.m., Mr. Louis told me by teiephone that the 
statement signed by his physician had been mailed to me air mail, 


special delivery. 
ee¢r 


13. Mr. Louis' testimony is essential to plaintiff's case. 


He was President of plaintiff during the entire period of time 


| 


relevant to this case. He is the only witness who can identify 
certain critical documents and explain transactions which are 
the basis of this lawsuit. Mr. Louis has been listed as a wit- 
ness for plaintiff since the pre-trial order was signed on 
January ll, 1974. His testimony is necessary to establish 

the circumstances sur sounding the making of the agreement between 
plaintiff and defendant; to establish reliance by plaintiff on 
defendant's appraisal report made on or about August 17, 1966, 


in entering into the Loan and Security Agreement with the 


Views 


14. This present request for an ad 
viewed against the whole history of the scheduling of this matter. 
The summons and complaint in this case were filed on May 5, 1969. 
On August 17, 1972, after conclusion cf discovery procedures, 
the case was assigned to the Hon. Lawrence Pierce. On June 28, 
1973, Judge Pierce assigned the case to Magistrate Harold Raby 
for the purpose of arriving at a pre-trial order; he requested 
that Magistrate Raby report back no later than four months from 
the date of arsignment. On September 11, 1973, the parties 


were directed by Magistrate 


v3) 


aby to attend a pre-trial conference 
On October 3, 1973. Thereafter, the pre-trial order was signed 

by Judge Pierce on January 11, 1974. Then, because Judge Pierce 

was not then ‘free to try a jury case for at least three months, 


the case was assigned to Senior Judge Levei for trial. 


15. At the direction cf Judge Levet, both parties submitted 
requested jury instructions on Febuary 19, 1974. Prom the very 
beginning, I requested a date certain for trial, to be set 
after both parties had been able to ascertain that their witnesses 


would be available. Plaintiff's four witnesses were all actively 


| €ngaged in business or other Di 


ments; two of them resided in California, two in Pennsylvani ‘ 
The Court refused every request for a fixed trial date. Instead 
the Judge's clerk sporadically attempted to give telephone notice, 


On occasions, 


that the trial 


of the case would begin the very 

afternoon of the call or the following morning. The telephoned 
notice varied from several hours to several days. Obviously, it 
was impossible to have Plaintiff's witnesses come from California 
and Pennsylvania on such short notice, even if they happened to be 
available when an unanticipated call came. Obviously, also neither 
counsel nor witnesses could maint aa totally clear calendar for 
weeks or months, subject to immediate trial of this case on tele- 
phone notice. Even «nen “he Court Cid provide a trial date more 


than a few days in ad 


vane, it 


TANCE » Was always explained that the date 
was subject to change. 
16. The case was set for trial on various dates in 
‘974 
February and earl March, with March 13 eventually set as the 
indicated trial date. 


attorney for defendant, wrote the c 


of several weeks du 


that request is annexed 


‘m's request, 


off-again basis through mid-April, 


tion. 


During the 


e to a commitme 


On March 7, 1974, Arnold Stream, Esq 
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hereto as Exhibit 


and 


had in 
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urt requesting an adjournment 


Florida 


(a copy of 


faal 
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he Court granted 


the case was then put on an on-again, 
when Judge Leve. went on vaca- 
part of May, I got in touch with all of 


| availability for May and June? I then asked the Court, on 


approximately May 20, 1974 to set a firm trial date which would 


allow for plaintiff to assure the attendance of 


response was received to that request. The next communication 


+ 


from the Court was in or about the second week of June 1974 when 


Judge Levet's law clerk called and said th 


+ 


called for trial in a few days. I told the law Clerk, Mr. 


| Goldman, that plaintiff's witnesses were not then available, since 


the Court had refused to Give a fixed date as re 


~~ 


Hi 17. Several days later, Mr. Goldman 


| trial of this matter would be put over until the fa 


«4 


| TeSponse to my plea, he told me that a date certain for trial 


would be given well in advance, and that that date would not be 


| Prior to October 1, 1974, barring extraordinary circumstances. 


18. On or about September 6, 1974, I received a phone 
call from Mr. Coyne, then Judge Levet's clerk, instructing me that 


the case would be called to trial on Tuesday, September 10. 


fter I protested that this was impossible, Judge Levet told me 


| that the trial date would be September 19, 1974, unless I could 


State good reason why it should not be so scheduled.’ Thus, 
| I wrote to the Court on September 10, 1974, explaining that 


three of plaintiff's witnesses, Messrs. 


| 

1 

| 

} . 
' 

| 
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Louis, Klein and Sinkier 


had previous commitments which made it impossible for plaintiff 


| to proceed on September 19. (A copy of that letter is annexed 


} 


Plaintiff's witnesses would be availab} 


all of plaintiff's witnesses were available 


A e : 
Gate for trial 


ber. The case was then set 


laintiff's consent for thac 


sey 


medical reason, was ordered 


Operation was delayed 


19. At least once in January and once in early February, 


the case was called for trial. On each occasion, actual engage- 


ments of one or both counsel made it im 


impossible to begin the 


; 
os 


trial. Then, on February 25, 1975, mr. Coyne called my office to 


notify me that the trial would begin on Marc} 4, 1975. 


Coyne that I would check to see if plaintiff's witnesses would be 


available. I also told Mr. Coyne that I had just learned 


- 


Stream that he was Starting a trial which he expected to last 


through March 5, and therefore, he.would not be available on March 


4. Mr. Coyne then ‘called me back later that day to say that he had 


talked to Mr. Stream, that Mr. 


Stream would be available on March 


6, and that the case would begin on March 6, 


regardless of whether 


+@ On that date. Fortun 


Mead 
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for trial beginning on 


March 6, and plaintiff was fully prepared to begin a trial on 


thet date. On March 5, 1975 my associate, Edward Brill, spoke 


with Mr. Robert Smith, an associate of Mr. Stream's, who told 


, Mr. Brill that Mr. Stream was still on trial and would not be 


available the following day. I proceeded to notify the Court of 
Mr. Stream‘'s unavailability. The Court directed that the case 
was nonetheless to proceed to trial on March 6. I appeared in 
Court on March 6 fully prepared to begin the trial, with 
plaintiff's initial witnesses available in New York to appear 

in court as soon as their testimony would be required. The 
events of March 6, which transpired when Mr. Stream did not 
appear, are fully recorded in the offici cranscript of the 
proceedings in chambers, and are summarized above at Pai agraphs 


4 and 5. 


20. The Court's determined refusal not to give a date 


certain for trial has caused this matter to founder in a state 


n" 


of constant uncertainty for over a year, without a trial being 
accomplished. The Court's refusal to grant the request of both 
parties for a gate certain with reasonable notice before trial 
Yas clearly stated by the Judge's senior law clerk during the 


March 6 hearing: 


"A [By Mr. Coyne] A week gO on Tuesday, 
1 guess that was the 25th of February, I called 
both parties to give them a date certain hich 


both had requested. 


°) (By the Court Was a date certain not 
7 7 5. 
given until then? 
A No, it was not, because -- both parties 
; 
asked for a date certain. 
| 
— 
Q When did they ask for that? 


A Many times through January Every time 
we attempted to schedule this case for a trial 
both sides asked for a date certain. 
Q That was Mr. Stream as well as Mr. Gartner? 
a Right. And indicated that that 
normally was not done. After they persisted 
I approached the Judge and told them both Sides 
requested it, so the Judge Said, okay, give 
them March 4th at 10 O*clock.” 
CTE. «. 14) 
| 
| 21. Clearly, the "date certain” of March 4, no more 


han that of April 21, which was set peremptorily against plain- 
iff for no apparent reason, never gave plaintiff the Opportunity 
fo arrange for a clear trial period as plaintife¢ requested, in 
| . f 
which all witnesses would be available. Nevertheless, by 
} 
happenstance, all Plaintiff's witnesses were appropriately avail- 
| 
able on March 6, and the immediately Succeeding days for a trial 
| 
, ¢ i , see 
which would not proceed because of the unavailability of defendant's 


Counsel. Now, however, because the Court persisted in setting a 


new trial date without giving plaintif 
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| have only limited availability during the week of April 21, 


to ascertain the availability iof its witnesses, one of th 
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plaintiff's chief witnesses to the fact 
in person before the jury and his testimony can be presented only 


in a limited way by deposition. Plaintif?'s two expert witnesses 
making the presentation of their testimony in a continuous, order- 
ly sequence difficult, if not impossible. And now that plain- 
tiff's other principal witness to the events in issue is medically 
unable to attend the trial, the Court proposes that counsel travel 
ecross the country to Los Angeles, California, on Saturday, take 


Mr. Louis’ deposition, and return in time to begin the trial on 


Monday, April 21. Apart from the physical strain, such a 


schedule deprives plaintiff's attorney of the opportunity to 


| begin the trial with any composure; makes it impossible to co- 


ordinate the presentation of the experts' testimony with the 
presently non-existent deposition of Mr. Louis, which may not even 
be ‘transcribed by Monday, April 21; and forces plaintiff to 
present to the jury -1ly deposition testimony of the events in 
question. In sum, to insist on proceeding to trial at this time, 
rather than to grant a three or four-week adjournment, is to 
deprive plaintiff of a fair trial. 

22. Plaintiff therefore requests an adjournment of 
approximately one month,: with the date for trial to be scheduled 
after an opportunity to check the availability of all witnesses. 


Counsel for plaintiff has been in actual readiness for trial for 


* 
me 
over a year. Witnesses have been prepared, documents have been 
* . , 
readied, and a trial memorandum is written All plaintiff has 
ever requested is rrasonable setting of ~ date for trial so 
that it migh ensure the presence of its witnesses. This, the 
® : 
Court has been consistently unwilling to do. 
23. Recognizing the broad discretion that a trial judge 
has in controlling his own trial calendar, and that the authority 
* 
to decide whether a continuance should be granted is entrusted 
to the broad discretion of the trial judge, the Court of Appeals 
Py for this Circuit has nonetheless often stated that "a cours 
must not let its zeal for a tidy calendar overcome its duty to 
do justice" Davis v. United Fruit Co., 402 F.24 328, 331 (2d Cir. 
9 .| 1968); Peterson v. Term Taxi, Inc., 429 F.24 888, 891 (2d Cir. 
a _ ek +2 Te STD 
1970). In Peterson, the Court reversed the dismissal by the 
t 
' trial court of plaintiff's c se after plaintiff and his attorney 
| 
& ; failed to appear for trial On Monday following telephone notice 
. 
iven by the clerk on Friday afternoon, stating: 
"We reiterate that 'the purpose behind 
Close docket cuntrol is that of assuring that 
a‘ justice fer all litigants be neither delayed 
nor impaired.' Winston, supra, 415 F.24 at 
621. (Winston v. Prudential Lines, 415 F.24 
-_- 
4 619 (2a Cir. 1969)]j The trial court's 
refusal here to reopen a case whose dismissal 
© rested on plaintiff'- poor cudgment dees not 


comport with those ends, and justice '-s been 
| impaired by such close inflexible att: -~ion 
to the docket. Whatever the merits o 
Plaintiff's case may be, in our Oopinic.. 
justice required that he be given a fair hear- 
& ing on his claim." 
| 429 F.2d, at 891-92. 


~. 


See, also, Alamance Industries’ Inc. vy. Pp lenes 
aaw . ee i | 
146 (£8 Cis. 1961), cert. den., 368 U.S. 383] 
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Sworn to before me this 


- 18th day of April, 1975 


I -//7 “f eee 
Zit Lai /f 


PDWARD A oor 


Netary Public. Stor: ~ York 
Ne. 45033. 
Quelified in New Y aunty 


188100 Expires March 99, (7B 


| ENT DR. ED: 


| Application for a continuance of this action is denied. 


So Ordered. 


4/22/75 CS Richard H. 
U.S.D.J. 
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EXHIBIT 1 TO MURRAY GARTNZER'S AFFIDAVIT 


TRANSCRIPT ON PROCEEDINGS ON MARCH 6, 


NOT REPRODUCED. 


ae 


_— 


U_yep STATES DistRIcT CourT ) 


a4 


UNITED STATES COURTHOUSE 


New York, N. Y. 1CO07 


EXHIBIT 2 TO MURRAY GARTNER'S AFFIDAVIT 


CHAMBERS OF 


@JUDGE RICHARD H. LEVET March 6, 1975. 


~ 


Netter, Lewy, Dowd, Fox, 
Yess & Stream, Esqs. 

660 Madison Avenue 

New York, N.Y. 10021 


Attention: Arnold Stream, Esq. 


Dear Mr.Stream: Re: Ajax Hardware v Industrial Plants Corp. 
69 Civil 1900 


Mr. Robert Smith (not admitted to this cou.) appeared 
this morning to make an application for an adjournment of the 
above-entitled case on the ground that you were engaged in a de- 
fendant's non-jury trial before a state judge and could not be 
here. I attempted to éerrange for the selection of a jury. Mr. 


Smith indicated that if I required jury selection the defendant 


might waive the peremptory challenges. Neither Mr. Gartner nor 

I favored such a proceeding with no one here from your office who 

is a member of this court even to enter into any stipulation. 

After some discussion by Mr. Gartner, Mr. Smith and myself, this 

is my determination: | ; tc 
Mr. Gartner informed me that he has certain witnesses 

here from California who must return within a day or so and cannot 

stay to meet any immediate adjourned date. Consequently, at the 

request of Mr. Gartner and with no objection from Mr. Smith I 

adjourned this case to April 21, 1975 at 10:00 A.M. This is a 

fixed and peremptory date and both sides must be ready at that 

time; otherwise, the case will eitiner be dismissed against plain- 

tiff or a default ordered against defendant. , 


gm. F _ 
La fED STATES DISTRICT CouRT’ _) 
UNITED STATES COURTHOUSE 


New Yorx, N. Y. 10007 


CHAMBERS OF 
@uo0ce RICHARD H. LEVET 


This is done upon terms: Mr. Gartner is to communicate 
with the court stating the approximate amount of two round trip 
tickets from California to New York, and if this sum is reason- 
able I shall direct that defense counsel pay plaintiff's counsel 
the amount so determined. 


After both sides had asked for a set date and it had 
been given to them and each had assured me that he would be 
available and ready at the date fixed, your conduct has been any- 
thing but pleasing to me and I believe that it might very well 
have been appropriate for me to enforce sanctions for you to pay 
into this court. I. shall not allow any repetition of this tactic. 


I am sending a copy of this letter to Mr. Gartner. 


Very truly yours 


(SGD) RICHARD H,LEVET 


United States District Judge 


oC: Murray Gartner, Esq. 


e. 


2 EXHIBIT 3 TO MURRAY GARENER'S AFFIDAVIT 


a 


> 
= 
e Netter Lewy Dowpd Fox NESS & STREAM 
7 il lon - I \ 
‘sauoe Lewy ATTORNEYS AND COUNSELORS arf Lavy NETTER & NETTER) 
591G-1\962) 
\ PARIS AND NEW YORK Orrices 660 Macison AVENUE - NEw YORK. N.Y. 1002! 
, PARIS OFFICE 

RICHARO NETTER 212/ TEMPLETON 88-5335 53, RUC LA BOETIE, 

we IRVING FOX PARIS, Vine 
HECTOR G. DOWD 
THEOSORE NESS ey. 15.6 
MARIE LOUISE STERN Sgaten 
ARNOLO C. STREAM NETTERLAW 
JOHN GB. ALFIER! ClLAUOLEx NEW YORK 
ABBOTT GOULO ee ee 
ALAIN DECOMBE LEKCLAUO PaRIS 
JULES L. wacrT ee 
JOHN L.GOLOSTONE A. WALTER SOCOLOW 
CARL F. AXELROO COUNSEL 


@ = ceecrsrein 
DAVID J. GLINERT 
COWARD ™. BERMAN 


j eepgy btandoiae March 7, 1974 


Honorable Richard H. Levet 
ry United States District Judge 

U.S. Courthouse 

Toley Square 

New York, N.Y. 


Re: Ajax Hardware v. Industrial Plants 
& 69 Civ. 1990 


Honorable Sir: 


We have been in a state of actual readiness to 
; proceed as counsel for the defendant since Pebruary 13th 
q_ subject of course to the convenience of this Court. We 
had heen given to understand, however, that this case 
would actually begin the last week in February. If it 
had, it of course would have been over by now. 


& As the siturtion now stands, I find myself in 
a difficult situation. Early in February of this year 
I was informed by the State Attorney for the Western 
District of Florida that a case in which I had been 
engaged to assist him in preparing was scheduled to be 

“ presented to the grand jury in March and a murder in- 

1 @ Gictment sought at that time. Both my testimony and ny 
assistance are required at the grand jury session which 
was fixed at my request for March 21st and March 22nd. 
When these arrancements were made, I expected that the 
action before this Court would long have been completed. 


a © As matters now stand, however, since the trial 
here could not be scheduled for this weck, I may have a 
very serious conflict unless it starts on Monday morning 
of next week; this for the reason that my engagement with 
& 
y ‘ 


DOwd Fox NESS & STREAM 


wOrable Richard H. Levet y 


the State Attorney requires me to Fly to Naples, Florida 
on Monday afternoon to raview records, gather witnesses 
and statements (already taken) and tala care of the other 
essential prerequisites to a lengthy crand jury Presenta- 
tion, efforts which will take up my time on the 19th and 
20th, the two days before the grané jury session, 


Court to keep myself in a state of 


ke 
© ness in the 
pending case and not to take On any new eng 
efu 


I am keenly aware of my obli 
rea 
2 acements 
which micht preempt my time. I have car lly followed 
that injunction. On the othe hand, if am not able to 
start ‘this trial on Monday ara thus assured that it will 
be completed by Friday, it will cre an enormous prob~ 
lem with the Florida authorities sec>.se witnesses have 
been assembled and a Special grand jury scheduled in 
reliance upon ny availability. In view of the fact that 
I have kept my readiness to Start this case on a 24-hour 
r ‘tice basis fron day to day since mid-Tabruary, © Saumbl ye _ 
request this Court's indulgence, if we are not able to 
pick a jury and proceed promptly on Monday morning. 
nth 


Respectfully, . 
/ 5 
| Q) 


| 


Arnold C. Stream 


cc: Poletti Preidin Prashker 
Feldman & Gartner 


EXHIBIT 4 TO MURRAY GARTNER'S AFFIDAVIT 
EL NSSRINER SS APFIDAVIT 


Septerber 10, 1974 


Hand Delivery 


Hon. Richard 8. Levet 
United States District Judge 
U.S. Court Horse 

Poley Square 

New York, New York 10007 


Rez: Ajax Hardware Corporation v. 
Industrial Plants Corporation 
SSS SR eants Corporation 


Near Judge Levet: 


In accordance with your instructions last weex, I 
immediately tried to get in touch with che plaintiff and its 
prospective witnesses in the above matter to determine whether 
they could proceed to trial on September 19, 1974 as you ha& 
Girected. Two of the witnesses liva in California and two in 
Pennsylvania. 


in June of this year, I had been told by your then law 
clerk that the case would be put over to tha fall and that we 
would be given a date certain for the beginning of ihe trial, 
well in edvance, so that both parties could arrange for the 
necessary witnesses to be available on that date and the antici- 
pated succeeding cates of the trial. Your law clerk also told 
me that it was extremely unlikely that the case would ba set for 
any data before October 1. I therefore communicated tnis infor= 
mation to Hr. Norman Louis, the then President of the plaintif? 
corporation, and to Mr. Howard Klein, one of the plaintizf's 
principal witmesses. 


I heard nothing further from ths Court until last week 
when your present law clerk called to tell me that you procosed 
to staré tha trial on September 10. Sussequently you teleohoned 
me to say that the trial would start on September 3° unless there 
was a good readon why it should not. 


ad 


2 


Kon. Richard If. Levat 
September 10, 197¢ 
Page Two 


‘£. Louts has now written me that, because of his 
understanding in June that the tricl would not start earlier 

tian Gctober, he had in the fast thres months “ads certain con- 
mitments which will aake it imossible for hia to 5a in New York 
& teetity and to assist me in the conduct of a triai beglaning 
on September 19. The Jewish-ioh Boly Days, which xr. Louia 
intends to observe et his heme in Les Angeles, Calitoz:nia, ocetur 
frou the evening of September LE to the evening of Septenber 12, 
and from ths evening of September 25 to tho cvening of September 26. 
In addition, Mr, Louts, as President of tha Americsun Society for 
Tecanicn in the West, must Poeside at 4 speci#l tribute dinner in 
Los Anceles on September .1 for the presentetion of the Albert 
Einstein Award, tie must be present at mectings on September 20 

to prenpars the procedures and presentations for that dinner. 

Mr. Louis has also comnitted himself to speak in Los aAnseles 
before the Physiclens Suppert Croup of thse Technion MeéGical Echcol 
On Seotem>eaer 22. 


Hr. Woward Kleia, .» Yresident c 
“ust se present in Lor Anceles fo; th period September 20-25 
to participate in nece’lesions for his comany with a nusber of 
European business mon wo are cominy te the United states on 
thesé Gates ssecifical] for shoae negotiations. #r. Arthur 
Sinkler, one of plainti_f's expert witnesses ie unevsileble for 
@ trial on September 13 because of a Boarc Meeting of the Penn- 
®yivenia Stata Collese and University Directora. 30th Mr. Louis 
enc tr. Klein will be able to defer ény other comnitments and 
make themselves aveileble for tie triel curing any part of the 
first two weeks in October; mr. Similer will also be available 
curiny that period. 


£ the Standun Conpany, 


in view of the cireumstances Stated in this ietter, to 
require the triel to proceed on September 15 would reeult in great 
prejudice to ths rlaintiff, fr respectfuliy request therefore thet 
tic Court designate a pericd in the first two weeks cf October for 
the cosduct of this trial. 


cespectfuily yours, 


Murrey Gartner 


cc ~ Ecward Serman, Esc, 
Arnold C. Streas, EIqe 


be - Mr. Norman Lovis 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee ee ee ee re eee ee ee ee ee ee ee ee ce a ee ee ee eee ee x 
AJAX HARDWARE MANUFACTURING 
CORPORATION, 69 Civ. 1900 
Plaintifé, 
NOTICE OF MOTION 
-against- 
INDUSTRIAL PLANTS CORPORATION, 
Defendant. 
Se ee ee xX 


PLEASE TAKE NOTICE that upon the annaxed affidavit of 
Arnold C. Stream sworn to the 2nd day of May, 1975, and upon the 
prior pleadings and proceedings heretofore had herein, defendant 
will move this Court before the Hon. Richard H. Levet, at the United 
States Courthouse, Foley Square, New York, New York, in Courtroom 
2703, on the 19th day of May, 1975 at 9:30 o'clock in the forenoon 
of that day or as soon thereafter as counsel can be heard: 

(a) for an order directing that judgment n.o.v. 
be entered for the defendant on Count II in the above 
action pursuant to Rule 50(b) of the Federal Rules of 


Civil Procedure on the ground that the evidence presented 


MONASCH CHAZEN & STREAM 


by the plaintiff on that count was insufficient as a 
matter of law; or 
(b) an orcer pursuant to Rule 59 of the Federal 


Rules of Civil Procedure setting aside the verdict of 
the jury on Count II as contrary to the clear weight of 
the evidence; or 

(c) an order pursuant to Rule 59 of the Federal 
Rules of Civil Procedure setting aside the verdict of 
the jury on Count II and directing a re-trial of all issues 
on that count on the ground that the said verdict was the 


result of a compromise among th 


@ 
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(da) an order pursuant to Rule 59 of the Federal 
Rules of Civil Procedure setting aside the verdict of 
the jury with respect to Count I and Count II on the ground 
that those verdicts are incompatible and reflect an 
abuse of power by the jury; or 

(e) an order pursuant to Rule 59 of the Federal 
Rules of Civil Procedure setting aside the verdict on 
Count II and ordering a new trial on the ground that the 
said verdict was the result of undue mpathy and passion 


of the jury which in the interests of justice should not 


be permitted to stand. 


Dated: New York, N. Y. 
May 8, 1975 


ro] 
Attorneys for 
Office & P. O. 
733 Third Ave 
New York, N. 
(212) 87-188 


TO: POLETTI FREIDIN PRASIIKER 
FELDMAN & GARTNER 
Attorneys for Plaintiff 
777 Third Avenue 
New York, N. Y. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


achat eee x 
AJAX HARDWARE MANUPACTURING : 69 Civ. 1900 
CORPORATION, 
laintiff, AFFIDAVIT 
~against- 

INDUSTRIAL PLANTS CORPORATION, 

Defendant. 
OOO BOOBS COSTS ODBeeeoseaunsaeoasecaceaacecace x 


STATE OF NEW YORK ) 
) 
COUNTY OF NEW YORK ) ss.:3 
) 
) 


SOUTHERN DISTRICT OF NEW YORK 


ARNOLD C. STREAM, being duly sworn, deposes and says: 


1. This affitavit supports an application in behalf 
of the defendant made under Rules 50 and 59 of the Federal Rules 


Civil Procedure seeking the following relief: 


(a) an order directing that judgment n.o.v. be 


entered for the defendant on the ground that the 


MONASCH CHAZEN & STREAM 


SS rss stresses 


evidence presented by the plaintiff on Count II was 


insufficient as a matter of law; or, in the 
alternative 

(b) an order setting aside the verdict of the 
jury on Count II for the reason that it is contrary 
| to the cle. weight of the evidence, and directing 
a new trial ca that count; or 

(c) as an alternative to the foregoing .2lief, 
an order setting aside the verdict of the jury on Count 
II and directing a new trial of all issues affecting 


that count for the reason that the verdict rendered 


= 


tainted the entire adjudicative process of the jury 


| 
| 
| 
<) by the jury thereon was a transparent compromise which 
respecting the same; or 
(da) an order* setting aside the verdict of the 
jury with respect to Count I (breach of contract) and 
Count II (negligence) because the verdict as to those 
counts is incompatible upon its face and therefore 
reflects an abuse of power by the jury; or 
(e) an order setting aside the verdict on Count II 
and ordering a new trial thereon for the reason that 


it is in the interest of justice and called for as a 


*This and subsequent relief recuested by us will become moot if 
Our application under section (a), (b) or (c) is granted. 


on 
on 


in 


requisite of the fair administratio 
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in the federal establishment that recognition be given 

to the clear likelihood that the verdict in favor of 

the plaintiff on this count was th> consequence of frecuent 
expressions by counsel for the plaintifé throughout the 
trial in the presence of the jury that he was the personal 
target of unfair, ungenerous and unequal treatment by 

this Court and counsel for the defendant: all of which 

had a reasonable likelihood of improperly evoking the 


empathy and passion of the jury. 


2. The trial of this action concluded at 3:15 p.m. 
May lst when the jury rendered a verdict in favor of the defendant 
Counts I (contract) and III (fraud), but rendered a verdict 
favor of the plaintiff on Count II (neglige~ :e). 


3. The plaintiff sought liquidated damages on all 


counts of $161, 895.75. The jury awarded damages to the plaintiff 


on 


Count II of exactly $70,000. 


4. We shall deal with each aspect of this motion in 


order. 


The Defendant Is Entitled 
To Judgment On Count II 
As A Matter Of Law 
S. Viewing the evidence of the plaintiff in the 


most favorable light, the fatal flaw in its case is that there is 


no legal nexus between the defendant's appraisal and the plaintiff's 
damages, even if we as- , arguendo, that the defendant was 


somehow negligent. This for the reason that the plaintiff knew th 
kind of appraisal it was to receive, and it knew what kind of 
appraisal it did receive. 

6. If the defendant had been paid to prepare an 
appraisal which contemplated a forced sale, item-b:-atem, and if the 
values reflected in the appraisal prepared by the defendant contem- 
plated, or should have contemplated, a forced sale, then this 
case would be in a different posturs. But none of those que.tions 
aje presented in this case. 

7. The unly question presented by the plaintiff was 
whether the defendant's in-place appraisal could have been the 
proximate cause of the pla ntiff's damages at a forced sale. 


8. We reiterate our position that as a matter of law 


there is no causal relationship between the plaintiff's damages 


9. This Court of course has the prerogative to 

set as'de the verdict on Count II even though it may have been 
supportec by substantial evidence where nevertheless it is contrary 
to the clear weight of the evidence; and this Court can do this 
even though it determines that the evidence was sufficient to 
preclude the directed verdict. (The basic legal authority empowering 
the Court to do this is set forth in our accompanying memorandum 
of law.) 

10. The proof and evidence is too fresh in mind, we 
are sure, for us to have to restate it in relevant part upon this 
point. As we see it, however, in its overall aspects the only 
possibie issues of fact raised by the proof in this case related to 
the primary question: What were the terms o. che agreement between 
the parties? A sub-issue was presented: Did the defendant perform 


that agreement according to its terms? 


A-82 


32. All of the proof without one Single conflicting 
statement or contradicting document established not by a pre- 
ponderance of credible evidence but beyond even a shadow of doubt 
that at the very least Ajax knew what kind of an appraisal it got 


and paid for. Ajax knew that the appraisal did not reflect the 


forced sale liquidating values and that if it really needed that 
data, it could not be extrapolated from the fair market value, in 
place, appraisal which the defendant delivered. That was the 
reason we argued to the jury that if there was a breach, it 
consisted of the preparation of a wrong appraisal, for which th 
plaintiff had every right (if it could prove that it had not 
ordered the kind cf appraisal it got) to seek damages; but those 


damages would have amounted to nothing more than the fees which 


the defendant charged for the job. What is mo 


7h) 
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important to note 
is that since the plaintiff knew that it had not received a forced 
liquidating value appraisal, it simply could not have relied upon 
that appraisal for liquidating values and, if it did, it had no 
cause of complaint against the defendant for that reliance. In any 
event, as we noted previously, it is clear that the plaintiff did n 
rely upon the appraisal for those liquidating values, since the 


facts xnd documents in the record establish as a matter of law that 


tnere «3s no causal relationship between that fair market, in-place, 


a" 


appraisal, on the one hend, and prices realized at a forced sale 
at public auction, item-by-item, 14 months later. 

b A a In these circumstances, even if we were to assume, 
arguendo, that the plaintiff proved conclusively (which 
it didn't) that the appraisal was erroneous, carelessly done, ° 
inaccurate, fraudule =, malicious, me nant, diseased, or rotten tc 


tne core, the plaintiff still failed to establish by anv evidence 


a 


n 


upport for its contention that it was justified in relying upon 
the in-place appraisal prepared by the defendant as a viable vehicle 
for determining the value of the machinery and equipment for a forced 
sale in liquidation under any conceivable circumstances. Since 
the plaintiff knew this, it could not be treated as a legal predicate 
for damages based upon any thecty or cause of action. That the 
plaintiff knew this is clear from the correspondence written by 
the plaintiff's officials (Klein and Louis) to defendant, and that 
is irrefutable. 

BS The fact that the plaintiff requested liquidating 
values in addition to the appraisal proves this conclusively. 
14. The plaintiff, recognizing this fundamental flaw 


in its case, suggested that the 60% figure below which Thaler 


said it was "inconceivable" that the values would go dealt exclusively 


with the appraisal figures to which its telegram referred. By no 


possible contortion c 


oY) 


n the testimony or documents be read to mean 
that Thaler was speaking of a forced sale at liquidation. Such a 
construction is simply contrary to the clear weight of the evidence. 
LS There is therefore absolutely nothing in the 
record which entitled the jury to find for the plaintiff on the 
negligence cor with respect to an appraisal which did not and 
could not as a matter of fact and as a matter of law provide any kind 
of a bridge from in-place market values of a plant capable of 
Operation as an integrated and complete factory and item-by-item 
sales of each machine as second-hand machinery 14 months later at 
a forced liquidation at public auction. 
16. These are the reasons we respectfully suggest that 
there is no escaping the duty of this Court to set aside the 
verdict on Count II as completely contrary to the weight of the 


evidence. 


The Verdict Was 
Result Of An Imp 
Compromise 


LZ The liquidated damages in this case were $161,895.75. 


The jury awarded damages to the plaintiff on Count II in the round 


oe sy 


= “ 
amount of $70,000. As we demonstrate in the accompanying memorandum 


Of law, this disparity between the undisputed amount to which the 
plaintiff would be entitleg and the amount of damages returned by 
the jury in this negligence count conclusively demonstrate that the 
jury compromised the issues of liability and damages. 

pif - i It would be supererogation for us to say anything 
more than that this was a case in which liability was hotly contested. 
In these Circumstances, it is evident that the jury was unable to 
reach an unanimous verdict on the issue of liability. The result 
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of this compromise by the jury was to deprive the defend 
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to deprive both litigants, of the right to have the negligence count 
determined by a jury in accordance with our trial System in the 
federal establishment. For this reason, we ask that the verdict on 


Count II be set aside and that a new trial be directed On all issues 


in that count. 


The Verdict Was Inconsistent 
And Incompatible 


- 


19. It is equally clear that if judgment is not rendered 
for the defendant on Count II (for if it is not rendered, this 
whole point becomes moot) there is an inconsistency in the verdict 


which in effect amounts to an abuse of its power so that this Court 


ty 
' 
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should properly exercise its discretion in Sustaining our motion for 
a@ new trial on Counts I and ITI. 
| 
20. The inconsistency and incompatibility stem from 
the verdict on Count I which found at there had been no breach 
‘ 
of contract by the defendant an the verdict on Count II which 
. ' 
found that the defendant had been negligent. 
' 
nas f anything in the entire trial process was made 
| 
clear by counsel for the plaintiff, it was the fact that the 
| 
plaintiff's claim of breach of contract was not as narrowly stated | 
! 
in the complaint but as more broadly stated in the complaint as 
| 
amended by the content iS presented by the plaintiff in the 
_—_—_—— } 
e-trial order and the issue thereby raised. Thus, Paragraph | 
3(a) (1) (ix) of that pre-trial order sta es the plaintiff's contention | 
| 
that the defendant breached the contract because -- 
} 
" et & & [defendant] failed to make an | 
accurate appraisal for plaintiff and failed 
3 } 
to make such appraisal in a careful and 
diligent manner; defendant was negligent in | 
its appraisal and report in that it wholly and 
grossly failed to exercise the usual and 
Ordinary care, prudence and industry used by | 
appraisers in determiring values *« « * ." 
a 
22. Plaintiff's counsel in his opening statement and 


} 

} 

| 
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again in his summation asked 


upon which the p 


i testimony 


Jessie Thaler wa 


24. 


/@ 


instruction. 

235i. 
additional instr 
guestion calling 


was given, in re 


| It was then that 


its own motion a 


response to the 


elements of negli 


7 a” . 7 -_= 7 
laintiff relied was o 
1gence. The plaintif 
‘ 
uring the plaintiff's 


s claimed to have 


Leal q M ,- £e amr ac 
The plaintiff's recuests to 


for an 


with care and skill, 


This Court 


Perhaps of greatest 
uction to 
for a redefinition o 


sponse to 


instruction th 


the jury in 


the particu 


to consider that the breach 
ccasioned by these same 
E's expert proof and the 
a * 
case from the deposition of 


" na a wi 1, 


ificance was this Court's 


£ breach of contract, which 


~ q - : ' 
lar recuest of plaintiff's 


initial response to 


the question was inadequate. 


to the courtroom on 


nd adding to the original redefinition given in 


question, 


of negligence and of breach of contract. 
26. Since the jury rendered a verdict in favor of 


the defendant on the first count, thereby squarely holding that there 


had been no breach of contract, it was a contradiction to find 


hw 


for the plaintiff on the second count and thereby adjudicate 
that the defendant was negligent. The ury could have found in favor 
of the plaintiff on Count I, determining that the defendant had 
breached the contract, without finding in favor of the plaintiff on 
Count II; for the breach may have been upon grounds other than 
negligent contract performance. However, the jury could not 

without inconsistency find on the one hand that there was negligence 
and yet not find on the other hand a breach of contract; this, for 


the reason, that the whole theory of the plaintiff's case was 


that if there was negligence then there had to be a breach of contract. 


Por the very negligence was claimed as a breach. 


27. To sum up the point, the jury could only render a 


| amo 
rh 
rh 
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consistent verdict by finding in favor of the plainti 
Count I alone or on Counts I and II. It could not consistently 
render a verdict, however, in favor of the plaintiff on Count II 


but not on Count I. 


a nullity, it further demonstrates tne spirit of compromise 
hich tainted the deliberative processes. Although it is not 


necessary to deduce this -- the fact of incompatibility isa: 


mandate in and of itself to set the verdict as 


the "safest" way to reach a compromise was to strike a fi 


neglicence in the mistaken belief that somehow the measure of 


except for the possibility that punitive damages might have been 


23. For these added reasons we ask that the verdict 


on Counts I and II be set aside and a new trial ordered on those 


counts. 


30. -nere is no point in a reiteration at this point 


of the multitude of exceptions taken and objections made by counsel 


Opportunity to secure meaningful testimony from Mr. Norman Louis. 
All these matters are sufficiently fresh in mind to require no 
reiteration now. The record is what it is. 
x ft The opportunity is now presented to this Court, 
by virtue of the Singular verdict reached by the jury, to give some 
consideration to the possibility that the compromise which the 
jurors reached reflected an empathy with counsel for the plaintifé 
and an accommodation by the jury because of the activities alluded 
to above which counsel for the plaintiff again and again made 
certain were brought to the conscious awareness of the jury panel. 
32% Since sympathy, emotion and similar attitudes are 
improper motivations for jury action, and since there is no way 
of making certain that the verdict rendered in this case, certainly 


a compromise and certainly inconsistent upon its face, was not 


seem to us that a decent regard for the fair administration 


an 


of justice and the trial process in the federal establishment warrants 
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UNITED STATES OISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


celle ee ee ek UL hn ee ee ee ee ee ee x 
AJAX HARDWARE MANUFACTURING $ 
CORPORATION, $ 
: 69 Civ. 1900 (R.H.L.) 
Plaintiff, : 
-against- : NOTICE OF MOTION 
INDUSTRIAL PLANTS CORPORATION, : 
Defendant. : 
lei ei en Un Le eh eee x 


PLEASE TAKE NOTICE that upon the annexed affidavit of 
Murray Gartner sworn to the 1th day of May, 1975, and upon the 
prior pleadings and proceedings heretofore had herein, plaintiff 
will move this Court before the Hon. Richard H. Levet, at the 
United States Courthouse, Foley Square, New York, New York, on 
the 27th day of May, 1975, at 9:30 o'clock in the forenoon of 
that day or as soon thereafter as counsel can be heard: 

(a) for an order directing that judgment 

n.QO.v. in respect of damages be entered for the 

plaintiff in the above action in the sum of 

$161,895.75, pursuant to Rule 50(b) of the 

Federal Rules of Civil Procedure on the ground 

that the damages awarded by the jury were 


insufficient as a matter of law; or 


(b) an order pursuant to Rule 59 of the 


Federal Rules of Civil Procedure setting aside 


Dated: 


TO: 


the award of mages and ordering a new trial 
limited to dauwages on the ground that the award 
of damages was against the weight of the evi- 


dence and should not be permitted 


ct 
@) 
” 
‘t 
1] 
2 
m& 


and 


(c) an order, including in the judgment 
to be entered herein statutory interest under 
the laws of the State of New York computed on 
the amount awarded as damages from May 20, 
1968, on the ground that pladntiff ic entitled 


to such interest as a matter of law, in this 


diversity action. 


New York, New York 
May 12, 1975 


Yours, etc. 


POLETTI FREIDIN 
PRASHKER FELDMAN & GARTNE 


By/s/ Murray Gartner 


A Member of the Fim — 
Attorneys for Plaintiff 
777 Third Avenue 

New York New York 10017 
Tel: (212) 688-3200 


MONASCH CHAZEN & STREAM 
Attorneys for Defendant 


733 


Third Avenue 


New York, New York 10017 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SOS SS SS OS OOOO SOO OOO oa wee oan eeee oem e x 
AJAX HARDWARE MANUFACTURING 
CORPORATION, 

Plaintiff, 69 Civ. 1900 (R.H.L.) 

~against- 
: AFFIDAV.T 

INDUSTRIAL PLANTS CORPORATION, 

Defendant. 
eet td tl eee x 


STATE OF NEW YORK ) 
) ss.: 
COUNTY OF NEW YORK ) 


MURRAY GARTNER, being duly sworn, deposes and says: 


1. As trial counsel for Plaintiff Ajax Hardware 
Manufactur’rg Corporation (hereinafter "Ajax"), I make this 
affidavit in support of Ajax's motion for an order directing 
entry, of judgment for $161,895.75 notwithstanding the verdict 


of $70,000, and, in the alternative, for a new trial on the 


issue of damages. 


2. The Court's Caref.s' Instructions Separating 

a eth ~ hn 
Liability and Damages. The jury, in separate findings, (1) 

found defendant liable to plaintiff for negligence in its 


performance of the appraisal it hac-contracted to do, and (2) 


assessed the damages for that negligence at $70,000. The 


rd 


proceedings leading to that result compel the scapable con- 
clusion that the jury followed the clear, careful anc vnecific 
directions of the Court to determine liability first, and, if 

they found liability on one of the three causes of action, then 


and only then, to consider and determine the guestion of the 


amount of damages. 


3. Jury Believed it hai Discretion on Damages. 
It is apparent also from the course of the proceedings, defen- 
dant’s summation, and the Court's instructions to the j.vry, that 
the jury be’tieved that it was free to determine damages in any 


amount provided that amount did not exceed $161,895.75. 


4. Damages were Liguidated. AG (t +« Sse of all the 


evidence, however, the only proof of damages was in the fixed an 
liquidated amount of $161,895.75, regardless of whether the jury 


determined the defendant to be liable on one, two or all thre 


@ 


of the causes of action. Defendant now, in its motion papers 
received on May 9, 1975,concedes the amount of damages on any 
cause of action was fixed and liquidated at $161,895.75. I¢t 
follows that the issue of the amount of damages should not have 
been submitted to the jury, and the Court should now rectify the 


jury's error in thinking that it was free to determine an 


amount for damages less than $161,895.75. 


° 


5. Defendant did not Concede Damages were Liquidated 
Eames were Liguidated 


at Trial. Although defendant now concedes that the amount of 
damages was fixed and that the jury had no discretion to award 
a lesser amount, defendant took a completely different position 
during the trial. Defendant refused to stipulate during the 
trial that the amount of Plaintiff's damages was fixed, in the 
event the jury found liability. It also refused to stipulate 


even that Ajax had paid the lending bank the balance of the 


Time & Micro loan as it was required to do under Ajax's guarantee 


agreement. Only after plaintiff had Mrs. Dee Taylor, Ajax's 
Accounting Supervisor, fly to New York from Los Angeles, 
California to be ready to testify on Monday, April 28 as to the 
exact computation of plaintiff's damages, did Mr. Stream consent 
to allow in evidence certain documents showing Ajax's payment to 
the bank. These documents, which came in without any explanatory 


\ 


testimony, showed payment by Ajax to the bank of $163,270.70.* 


Nevertheless, in its summation, defendant Strongly suggested that 


the amount of damages could be reduced by either of two specula- 
tive amounts, i.e., any amount which plaintiff might have re- 
covered in a suit against the Time ¢ Micro company or any amount 
which plaintiff might have recovered from the Government as a 
settlement on a putative contract to manufacture fuses. 


ee ee ae 
* Plaintiff's Exhibit 22, the Advice of Charge Debit from the 


ivmst Western Bank and Trust Company, dated May 20, 1968, shows a 


tetal debit to Ajax's account of $163,270.70 for "payoff of Time 
& Micro Instruments loan". Plaintiff's Exhibit 24, the Subroga- 
tion Receipt from the Bank, also dated May 20, 1968, similarly 
acknowledges a payment by Ajax of $163,270.70. There was no 
evidence submitted to the jury showing suksequent refund by the 
bank cf $1,374.95. 
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the jury approximately at 10 minutes of noon on April 30, 1975. 


6. Jury Left with Mistaken Belief in Discretion oc 


Damages ‘ifter Summations. Mr. Stream concluded his summation to 


By the Court's direction, I began the summation for the plaintiff 
immediately, under instructions to conclude before recess for 
lunch. The Court declined to increase the time allotted to me 
for an additional 15 or 30 minutes, as I requested. The result 
was that, among other things, I was unable to address myself to 
the question of damages, or to correct the completely improper 
suggestion which defendant's attorney had left with the jury 

that they might decrease the amount of their award for damages 


in some unspecified and speculative amount. 


.7. The Court's Charge or Speculative Reduction of 


Damages. Following the late lunch recess, the Court began its ; 

ge to the jury at about 3 P.M. and continued until approxi- 
mately 4:20 P.M. when the jury retired to consider its verdict. 
Responsive to my request that the Court address itself to Mr. 
Stream's improper remarks in his summation about speculative | 
reduction of the amount of damages, the Court did instruct the 
jury, some three or four hours after Mr. Stream's statement, aes 


it should disregard any comments about possible reduction of the 


amount of damages by any amount which Ajax might have recovered 
as a settlement on a possible government contract. The Court, 
doubtless by inadvertence, did not instruct the jury that it 
should similarly disregard comments ‘about possible reduction 


| 
of the award for damages by a speculative amount which Ajax 
g ¥ P 
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might have recovered by suit against Time ¢ Micro, 


8. The Court's Charge on Maximum Damaces, 


| Moreover, 
| 
| the Court in its charge instructed the jury that 


"If you should find that the Plaintiff is en- 
titled to compensatory damages, your award 
cannot exceed the total sum claimed for such | 
damages, which is $161,895.75". (Transcrip 

of Charge to Jury, p. 20). 


The charge inadvertently left the impression with the jury that 


as long as it was not 


over $161,895.75. 


they had discretion to award any amount, 
This impression was reinforced by the special 


verdict form which asked the jury in Ques*ion 4, "To what 


award is plaintiff entitled, if any, for compensatory damages" 


and contained a blank Space for the jury to fill in whatever 


number it chose. The special verdict form was approved before 


the closing argument of defendant, which first injected spurious 


“ssues as to Possible reduction of Plaintiff's damages (see 


Paragraph 5, above) and before the Court's charge. 


9. Jury's Exercise of Mistaken Discretion as to 
Damages does not Establish Compromise on Liability. Under these 


circumstances, it is almost incredible that defendant should now 


urge that the only explanation for the jury's return of a verdict 


of $70,000 as the amount of damages is that they compromised on ' 


the issues of liability and damages. On the contrary, it is 


absolutely plain that the jury returned a verdict of a diminished 
| 
| 


amount of the liquidated damages for five reasons: 

(a) the questions in the special verdict form given to 
the jury were approved at the end of the day on April 29, 1975 
before the summations and in the absence of any concession by the 
defendant, at that time, that there was no dispute about the 
liquidated amount of the damages. Question four, therefore, 
specifically assuming a prior finding of liability, nevertheless 
read: 


"To what award is plaintiff entitled, if any, 
‘for compensatory damages" 


and contained a blank line for the jury to fill with a number-.- 

(b) Mr. Stream's summation to the jury the following 
morning plainly invited them to deduct any unspecified amount 
which they might think the plaintiff might have recovered either 
from the Government or from Time & Micro. In the face of that 
invitation, it is disingenuous for Mr. Stream now to attach any 
significance to the rounded nature of the figure which the jury 
did return. Clearly, the jury could not deduct a specific 
dollars and cents figure from the $161,895.75 in response to the 
improper invitation to deduct one or two or both unspecified and 
Speculative recoveries by Ajax from either the Government or Time 
& Micro. The Court's later instruction to disregard Mr. Stream's 
invitation covered only half of it; and since it came three or 
four hours later may not have been associated in the jury's mind 
with the specific suggestion of reduction in the amount of 


damages by speculation about other ‘recoveries. 
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(c) The Court's charge to the jury that they could not 


award more than $161,895.75 necessarily, albeit unintentionally, 
left the impression that the jury might award less. 
(ad) The evidence of the liquidated damages, plaintiff's 
Exhibit 22, is a debit memo from the bank to which Ajax had 
|} guaranteed the Time & Micro loan. Defendant now refers to that 
exhibit (Pl. Ex. 22) and the Subrogation receipt (Pl. Ex. 24) as 
resolving the matter of damages "on what nearly amounted to a 
Stipulation" (Def. Br., Pp. 18). Those documents, however, show 
the figure as $163,270.70. The pre-trial order explains that 
Ajax had received a refund of $1,374.95, reducing its actual loss 
to $161,895.75. That latter figure was the figure which the Court 
instructed the jury was the limit of the damages. Again, without 
any explanation from plaintiff's counsel or the Court as to the 
reason for the discrepancy between the figure appearing on 
Plaintiff's Exhibit 22 and the figure given by the Court in its 
charge, the jury may have been reinforced in its belief that they 
-C uld further reduce the proved damages. | 
Ae)’ The jury thus was left without any clear idea of 
how they were to compute damages from all of the many figures 
that had been introduced in evidence and without specific 
instruction that if they found liability, there was no contest 
abou- the amount of the damages. Indeed it is only now that 
defendant concedes, or rather, urges that there was no contest 
about the amount of the damages. It is impossible to determine 
what conflicting ideas each of the jurors might have had about 
how damages were to be measured. It is entirely possible that 


jurors reached different figures in their computation of damages 
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and then agreed to compromise as to those figures. Such a pro- 
cess, however, is a far cry from any unwarranted assumption that 
the jury disobeyed the instructions of the Court and did not 
find liability first, but compromised liability and damages in a 


one-step process. 


10. The Jury was Plainly Instructed to Determine the 


Issues of Liability Pirst. The Court clearly and properly in- 


structed the jury that it was to consider the issue of damages 


only if it had first resolved the question of liability by finding 


ase 


that defendant was lia On one or more of plaintiff's claims. 


The Court, in its charge, stated explicitly that: 


"The mere fact «hat I speak of damages, ladies 
and gentlemen, does not indicate whether or not 
damages should be awarded. You must determine 
this question of liability first. If vou Find 
that there is no liability, thent 
reason or basis for the considerati 
(Charge of the Court, p. 18) (Smpha 


Bie 


1s added.) 


The special verdict form, moreover, instructed the jurors plainly 


that they were to proceed from Question to Question until they 


completed the first page. At that point, the form directed: 


If your answer to any one or all of question l, 
2 and 3 is “Yes,” go on to part II - Damages. 


If your answers to questions 1, 2 a 
"No," omit part II and sign the Spvecia 
on the last page. 


(Ct. Ex. 2) 


ll. The Jury Plainly Found Liability First, as 
at _sury stainiy Found Liability First, as 


instructed. Not only is there no warrant for assuming that the 
jury did not find liability first as instructed by the Court and 
then proceed to the consideration of damages, but the events 
concerning the jury, insofar as they are known (see paragraph 
12, below), demonstrate that the jury precisely followed the 
Court's instructions. It therefore does not matter how the jury 
arrived at its figure of $70,000 as its assessment of damages. 
Both parties are agreed that the amount of damages was liquidated 
and there was no discretion in the jury to find a different 
amount. It follows that the Court should now rectify the tury's 
misunderstanding:of its instructions on the damages question and 


enter judgment for the agreed liquidated amount, plus interest. 


22. The Jury First Determined the Breach of Contract 
Question. The demonstration that the jury followeé the Court's 
instructions to find liability and damages sequentially inheres 
in the record of what it did. On April 30, 1975, the jury was 
out for only half an hour, when it was allowed to go home by the 
Court. It returned the following day and resumed its delibera- ! 
tions at 10 o'clock. Approximately 15 minutes later, tne jury 
asked the Court "for an explanation from you as to what consti- 
tutes a breach of contract" (Ct. Ex. 3), the first question on 
the form of special verdict they were considering. The Court's 


charge tersely explained that breach of contract was failure to 


perform a contract as agreed. I asked the Court,after the jury 
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had retired again, to reinstruct the jury in accordance with 


the Court's original struction that negligence in the perfor- 


mance of a contract was also a breach of contract. Mr. Stream 


strenuously objected to any additional instruction. The Court, 


however, called the jury back and instructed them as follows: 


"I feel obliged to perhaps remin? you of 
another factor. I believe I answered your 
question adequately as to what was a breach 
of the contract. I also charged you on 
negligence in the performance of a contract 
and there is a certain degree of merging or 
Overlapping in that with the statement which 
I gave you and that is all I have to say and 
you may retire." 


; (Tr. May 1, pp. 4-5). 


Then Determined Negligence. Pollowing 


the Court's instruction on breach of contract, nothing tends 
to show that the jury did anything but find that the defendant 
had performed whatever contract it had agreed to (we do not 
know whether it accepted the Plaintiff's version of that con- 
tract or defendant's version), and also that defendant's 
performance was negligent. Not knowing whether that negligence 
overlapped breach of contract to that "certain degree” which the 
Court had charged would permit a finding of breach of contract, 
the jury conservatively found no breach of contract. It plainly 
found that there was negligence. Of course, if it haa recalled 
the Court's original instruction that negligence in the perfor- 
mance of this contract was breach of contract - and it is obvious 
| 
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that it did not recall that instruction since it found it 


necessary to come back and asked to be charged again on the 


scope of the meaning of “breach of contract” - the jury 

would have been bound to find breach of contract as well as 
negligence. There is nothing inconsistent in the verdict on 

the first two questions returned by the jury in the light of the 
last instruction which it received on the meaning of breach of 


contract. 


14. The Jury Found No Fraud. The jury then evidently 


Gid not find the requisite proof of fraud and so answered the 


third question, "No." 


15.. Thereafter the Jury Reported Deadlock and, Within 


Ten Minutes, A Unanimous Verdict. It seems apparent that having 
pS sh At 


‘ determined the issues of liability, the jury then began to consi- 


in the blank left opposite Question 4. It reported to the Court 


at approximately 3 P.M. on May 1, 1975, in substance, that it 


‘had not agreed by unanimous vote.* The Court instructed the 


jury to continue their deliberations after Suggesting that 
perhaps without compromising its own convictions, the minority 
could give further consideration to the views of the majority. 


In less than ten minutes the jury returned with its unanimous 


| 


* The Court did not read the note, Ct. Ex. 4, to counsel, but 
Summarized its contents as stated above. 
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verdict. It is really contrary to experience of human nature to 


believe that any one or two jurors who had felt strongly enough 


in favor of the defendant about the issue of liability at 3 o'clock 


to have caused the jury to report to the Court that it was dead- 
locked, would, in the space of ten minutes, reverse their firmly 
held conviction about lack of liability and join in so substan- 
tial a verdict ($70,000) in favor of the plaintiff. On the con- 
trary, everything in the record shows that the jury followed the 
Court's instructions, found liability first and, then, because 
of its misunderstanding or its mistaken belief that it could fix 
damages in any amount less than $161,895.75 and because of 
uncertainty about how to fix that amount, found itself in 
apparently hopeless disagreement about the amount of damages. 


Having been urged by the Court to reconsider those differences, 


it returned i mediately with a round figure on damages. 


16. The Question of the Amount of Damages Should Not 
—_— ee CE amages Should Not 
Have Gone to the Jury. Since Gefendant now concedes that there 
was no contest about the amount of damages to be awarded 
jury found liability, it is not Only the right but, respectfully, 
the duty of the Court to do what it wouleé have done if defendant's 
concession about the liquidated nature of the damages had been 
made before the case went to the jury. In that event, no ques- 
tion about amount of damages would have heen submitted to the 


jury; and on the jury's finding of liability, the Court would 


have entered the conceded liquidated amount of damages. Such 


a revision of a jury verdict when there is no question of fact 
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about a specific issue wrongly decided by the jury is precisely 


the function of Rule 50(b) 


dure. 


In compliance with that Rule, 


of the Federal 


Rules of 


Civil Proce- 


plaintiff made a motion for 


a directed verdict at the end of all the evidence on April 29, 


1975, 


amount of damages should now be entered. 


plaintiff has moved for a new trial 


17. There 


Defendant concedes, 


May 9, 


of damages and that the amount is 


There is therefore no issue as 


Sworn to 


12th day 


1975, 


before me 


£ May, 


Notary Public 


that th 


is no Reason 


for a Ne 


w Trial. 


and conformably to the Rules, judgment for *he undisputed 


Alternativel 


on the issue of damages. 


however, in its moving papers received on 
ere is no issue of fact as to the amount 
liquidated at $161,895.75. 
to the amount of damages to try 
Murray Gartner 


this 


1975. 
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WITS STATES DISTRICT CouRT 
SOUTHERN DISTRICT OF NEW YORK 


AJAX HARDWARE MANUFACTURIN 


CORPORATION, 
69 Civil 1900 
Plaintiff, 
MEMORANDUM and ORDER 
. -against- ON POST-TRIAL MOTION ° 


INDUSTRIAL PLANTS CORPORATION, 


Defendant. 


LEVET, D. J. 


I have examined the respective contentions of both plaintif€é 
and defendant in respect to the recent verdict in the above-entitled 
case and [ have attempted to arrive at a conclusion which would avoid 


the necessity of a retrial. However, it is a difficult Situation. 


Plaintiff contends in effect that the verdict as to damages 
was inadequate and clearly against the weight of the evidence and that 
the court shouldtherefore enter judgment for plaintiff notwithstanding 


the verdict for the allegedly undisputed liquidated damazes of 
& > P 5 g 


$161,895.75 with interest from May 20, 1968. 
On the other hand, defendant contends; 


(a) That the jury's verdict regarding the claim of ne 


o 


was clearly against the weighe of the evidence and that the court should 
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.therefore enter judgment for defendant notwithstanding the verdict; 


(bd) That che jury's award of $70,000 for compensatory 
damages was also clearly against the weight of the e€ idence and that 
the court should therefore set it aside and order a new trial cf all the 


issues; 


(c) That the entire verdict with regard to liability and 
damages is a transparent compromise between liability and damages, re- 


quiring a new trial of all issues; 


(d) That the liability verdict is inconsistent on its face 


and the court should therefore set it aside and order a new trial o 


rh 


all the issues. 


‘ 


The following procedural matters should be noted: 


(1) The special verdict was approved by both counsel with- 


out objection; . 


(2) Moreover, in my charge I explained and charged as to 
damages that: 
(a) Plaintiff must prove by a fair preponderance of 
the credible evidence the amount of its damages resulting from any 


breach of contract or negligence; 
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al 
(b) If defendant is liab to plaincifé then defendu 
must respond to all damages that are the nétural and probable cons2eu 
of its breach of contract or negligence; 
(c) Compensatory wamages are given in satisfaction c 


recompense of the actual loss sustained by plaintif f;: 


(d) The total sum claimed by plaintiff. for conpensat 


damages was $161,895.75. 


The i is that the jury, as indicated by the special verdi 
e~ tuded that there was no breach of contract. It may be that on a 
se.onc trial defendant may argue that the jury should be inscructed th 


if this is so, plaintiff cannot recover. However, to apply that here 


it is complicated by-the second alleged claim of plaintiff, sustained 


the jury, that is, the finding of negligence in making its appraisal. 


It could be asserted that a negligent appraisai is not a compliance wi 


a contract. The fact is that perhaps plaintiff had “too many strings 
to its bow” and might possibly be advised to drop the neg 
on a retrial. Im any event, by reason of the instructions on the 

special verdict, the jury attempted to measure the damages resulting 


the negligence. The $70,000 allcewed is in all probabi 


the evenc chat the proximate cause of the payment of the guarantee dy 


» 


ei 
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JURY'S AWARD OF $70,000 COMPENSATORY 
‘ ; DAMAGES IS INADEQUATE 
It is certainly not clear as to how the jury arrived at the 
amount of $79,000 for compensatory damages but this award is definitely 


® inadequare on the Facts and clearly not supported by any evidence pre- 


sented to the jury in the course of this trial. 


© At the trial plaintiff introduced into evidence an Advice of 
Charge memo (Pl. Ex. 22), indicating that om May 20, 1968 the First 
Western Bank and Trust Company debited plaintiff's account in the sum 
of $163,270.70 in satisfaction of the unpaid balance and interest due 
on Time & Micro's note guaranteed by plaintiff. At a later date, a 

€ ) sum of $1,374.95 was refunded to plaintiff for overpayment of the amount 
due,which left a total of $161,895.75 paid by plaintiff in discharging 


its guarantee of Time & Micro's note. 


This amount, paid by plaintiff, was uncontroverted by defendan: 
at trial and is not questioned at this time. Indeed, defendant has es- 
sentially stipulated this sum as representing the amount of damages, if 
any, sustained by plaintiff. (See Defendant's Memorandum of Law in 

e support of its motion, filed on May 9, 1975, p. 18.) Further, in the 
affidavit of Arnold Stream, defendant's attorney, he states at page 8 


* 


that "[t]he liquidated damages in this case were $161,895.75." 


) 


Obviously, the jury's award of $70,000 is substantially beluw 


the essentially undisputed liquidated damages of $161.895.75 in this 
i 

case and is therefore clearly inadequate, There was absolutely no 

evidence introduced at triaI to support the jury's said finding. 
we 
‘* II. VEIDICT WAS A COMPROMISE 

In Freight Terminals, Inc. v. Ryder System, Inc., 461 F. 2d 
7 1046 (Sth Cir. 1772) the Court of Appeals stated: 
\ 


"A compromise verdict is one where it is obvious that 
; the jury compromised the issue of liability by awarding 
é) ‘inadequate damages. In a *** suit, where the damages 
are virtually liquidated but the jury, nevertheless, 
awards a much smaller amount, the court may find inade- 
quate damages."" (Citations omitted.) 


g ie. at 1053. 


In a case such as this, where the issue of Liability is strenu 
& ously contested and an obviously unjust and inadequate verdict as to 
damages is rendered by the jury, such a verd*-t -ives rise to the in- 


herent inference that it is the prceduct of a compromise. This type of 


& 
verdict does 
| "not represent a fair estimate of the plaintiff's loss, 
| but merely a difference of opinion among the jurors as to 
'® defendant's Liability and a compromise of the contrsversy 
; at the expense of both litigants. Such a finding cughe 
vad not to stand. It ought to be set aside not only as to 
dainages, tiabil l 


oe 
: 


~ 


) > 

“~ 
Szhuerholz v. Roach, 58 F. 2d 32, 34 (4th Cir. 1932). A compromise 
verdict is essentially a process by which jurors favoring no Liability 
will yield to those favoring high damages by agreeing to liability with 
a reduced award for damages. DeLuca v. Wells, 58 Misc. 2d 878, 879 (1963) 
In National Fire Insurance Co. of Hartford v. Great Lakes Warehouse 
Corp., 261 F. 2d 35 (7th Cir. 1958) the jury found that plaintiff was 


entitled to recover, yet it awarded only one-half of the amount of its 


loss as established by the undisputed evidence. In that case the court 


~ 


stated; 
"Te is absurd to say this is anything other than a 
compromise verdict and highly improper as a compromise, 
not only as to damages, but on the issue of Liability," 


Id. at 38. 


* 


III. -NEW TRIAL AS TO ALL ISSUES 


Under Rule 59 of the Federal Eules cf Civil Procedure the court 
should grant a new trial as toall issues when it appears that the jury s 
verdict is the result of a compromise. 6A Moore's Federal Practice 
(2d ed.), € 59.08[4], p. 59-127. After carefully considering these 
questions I have concluded that the only appropriate procedure in this 
case is to set aside the verdicts both as to Liability and as to damages, 


and order a new trial as to all issues. The new trial must be grante 
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co 
as te all i es since the verdicts as to both liability and danmazes 
are interwoven and tainted by the improper determination of the jury. 
& ot ‘ . ss . i P ’ 
The verdicts are not separable and distinct from on2 another. As ore- 
viously stated, a compromise verdict does injustice to both parties 
¥ and cannot be allowed to stand. 
Therefore, the court grants defendant's motion insofar as I 
@ hereby direct that the jury's verdict rendered on May 1, 1975 be set 
aside, and order a new trial of all the issues. The new trial will 
commence on June 12, 1975 at 10:00 A.M. The other outstanding motion 
oy : 
made by the respective parties are hereby granted to the extent that 
they are consistent herewith and otherwise denied. I reach this con- 
* 5 clucton in spite of the fact that I attempted to avoid a retrial of 
this action, if appropriate. However, in view of the circumstances 
surrounding this verdict, justice compels a new trial as to all issues. 
« 
So ordered. 
& 
Dated New York, N.Y. 
May 28, 1975. RICHARD H, LEVET 
United States District Judge 
& 
| 
| ' 
e \ 
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,ONITED STATES DISTRICT COURT 
‘SOUTHERN DISTRICT OF NEW YORK 


Seer nenee a acennatnerasancwnane x 

lagax HARDWARE MANUFACTURING 

| CORPORATION, 

| Plaintif:, 69 Civ. 1900 (RHUL) 
| ~against- NOTICE OF MOTION 


| TO AMEND ORDER 
INDUSTRIAL PLANTS CORPORATION, 


| 


| 
| 


Defendant. 


PLEASE TAKE NOTICE that, upon the annexed affidavit of 


j MURRAY GARTNER, sworn to the 5th day of June, 1975, and upon the 
\prior pleadings and proceedings heretofore had herein, the under- 
| 

signed, on behalf of plaintiff, Ajax Hardware Manufacturing 

| 


| 


Corporation ("Ajax"), will move this Court sSefore the Hon. 


lRichard H. Levet, on June 9, 1975, at 9:30 A.M. at Room 2203; 
jUnited States Courthouse, Foley Square, New York, or as soon 
thereafter as counsel can be heard for: (1) an order, pursuant 


jto 28 U.S.C. §1292(b), amending the Memorandum and Order of this 
Court, dated May 28, 1975, setting aside the tury verdict in favor 
| 

| 


of plaintiff which was returned on May 1, 1975, and ordering a 


new trial of all issues of this action, by incorporating therein 


} 


l 
| the Statement required by 28 U.S.C. §1292(b), in order to permit 
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Plaintiff to apply to the Court of Appeals for permission to take 
‘an appeal from the said order; and (2) granting such other and 

} 

|| further relief as the Court may deem appropriate. 


' Dated: New York, New York 
June 5, 1975 


| 


| 


777 Third Avenue 
New York, New York 10017 
(212) 688-3200 


Attorneys for Plaintiff 


AJAX HARDWARE MANUFACTURING CORPORATION 


‘TO: Monasch Chazen & Stream 
733 Third Avenue 
New York, New York 10017 
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,UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


oe ee ae ee ae ee ew ee ee ee oe ee ee ee ee ee ee se oe es ee Xx 
| AJAX HARDWARE MANUFACTURING 
|'CORPORATION, 
i : 
\ Plaintiff, 69 Civ 1900 (RHL) 
| ~against- AFFIDAVIT 
i : IN SUPPORT OF 
| INDUSTRIAL PLANTS CORPORATION, MOTION TO AMEND ORDER 
i] : 
i Defendant. 
OSE ore aT meen ene ‘ 
I 
| STATE OF NEW YORK ) 
) ss. 


“COUNTY OF NEW YORK ) 
MURRAY GARTNER, being duly sworn, deposes and says: 
l. Based on the record of the trial herein in which I 


represented plaintiff, Ajax Hardware Manufacturing Corporation 


} 
| 

| 

pas and on the Court's Memorandum and Order of May 28, 1975, 
, make this affidavit in support of plaintiff's motion for an 


order amending the Court's Order to include in said order the 
statement required pursuant to 28 U.S.C. §1292(b), so that 


plaintiff may apply to the Court of Appeals for permission to 
take an interlocutory appeal from that order. 


The Court's Order Involves a Controllin 

| Question of Law As To Which There Is Sub- 

Stantial Ground For Difference of Opinion. 
—————$————— essen listens 


2. In setting aside both the jury's special verdict 


| that defendant .was negligent and that such negligence was the 
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proximate cause of damage to plaintiff, and its special verdict 


of damages in the amount of $70,000, the Court treated the two 


\Separate findings as though they were but one verdict. The Court 


pees ses on the “inherent inference” from the concededly inadequate 
| 


| award of damages of $70,000 that the jury had compromised the 
i| 


i, by the Court in its Memorandum Decision, however, supports the 
i 


I} ries ‘ 

iproposition that any such inference flows from such separate 
' 

| 

| 

'findings. 


iquestion of liability as well as damages. None of the cases cited 


3. Indeed, in two of the four cases cited in the Court's 


Memorandum, no compromise on liability was found. Freight Termi- 


nals, Inc. v. Ryder System, Inc., 461 F.2d 104€ (Sth Cir. 1972); 
De Luca v. Wells, 58 Misc. 2d 878, 879 (1968). In the De Luca 


| case, moreover, the Court ordered a new trial on damages alone, 


| just as plaintiff urged the Court to do in this case. In neither 


‘ 


see the two other cases cited in the Memorandum* was an inference 


i}O£ compromise on liability drawn from the mere inadequacy of 


| , 
jdamages; on the contrary, it was the facts appearing on the face 


} 
of the records therein which led to the inference . 
| 


4. By contrast, the facts appearing on the face of the 


| *Schuerholz v. Roach, 58 F.2d 32 (4th Cir. 1932) and National 
Fire Ins. Co. of Hartford v. Great Lakes Warehouse Corp., 261 
| F.2d 35 (7th Cir. 1958), both cited and distinguished in 

| Plaintiff's Reply Memorandum dated May 22, 1975, which is in- 
| cOrporated herein by this reference. 


} 
! 
' 


**Those facts are set forth in the affidavit of Murray Gartner, 
sworn to on May 12, 1975, and incorporated herein by this 
reference. 


record herein** including the Court's explicit instructions to the 


jury to determine the question of liab'lity first and what was 
said to the jury about how to determine damages, lead, as a matter 
Of lav “Oo the inescapabl2 inference that if there was any com- 

i 


|| promise by this jury, it was only on the amount of damages and 
i! 

jnot on the question of liability. The many cases cited by the 
| plaintife in its Reply Memorandum dated May 22, 1975 (pp. 24-36) 
‘hold that an inference of a compromise verdict as to liability 
‘Cannot be drawn simply from an award of inadequate damages. Those 
cases demonstrate bevond arqument that, in the words of 28 U.S.C. 
§1292(b), there is, at the minimun, "substantial ground for di¢- 
ference of opinion" on the "controlling question of law" of 


whether a compromise on the issue of liability may be inferred 


me 


merely from finding of inadequate damages, in the face ofa 


i} 
| separate and prior finding of liability and adequate explanation 
! 


- the face of the record for the jury's inadequate award of 
| 
sai 


damages. 


' 
| 
' 
} 


Immediate Appeal From The Order May Materially 
vance The Ue onder May a TOR ba eee 
— * 


hevance The Ultimate Termination of the Litigatio 
een 
| 


5S. It is obvious that if an interlocutory appea 


e 
}. 
i) 


; 


allowed, and the Court of Appeals sustains that appeal, the 


| 
termination of this litigation will be materially advanced; the 
iH 
'} 


| Parties will be spared the extraor dinary expense of a second 
| trial; and the Court will be Spared the expenditure of considerable 
| 


; Judicial time. 


6. Therefore 


all other objections which 


plaintiff may have to the Court's Mem 


1975, plaintiff respectfully requests 


jOrder to allow application to the Cou 


I] 
| 
| 

ty 

i} 


‘Scorn to and subscribed 


before me this STR day 


of June, 1975. 


NOTARY PUBLIC 


—~ EDWARDS & Balt 
Rotory Public, Stote of New York 
No. 4503338 
Qualified in New York County | 
Commission Expires March 10, i777 
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| to take an appeal which may make a re-trial 
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unnecessary. 
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(a) The motion is a transparent attempt to Gelay 


tne retrial of this action which is scheduled to begin on June 12th. 
(6) It is a step being taken with no expecta- 


tion that it will succeed but rather as a necessary 
the institution of a second mandamus proceeding under the All Writs 

Statute (28 U.S.C. §1651). In at conrection, we suppose that just 
as counsel tried, although un uccessfully, the last time, they will 


again attempt to prorogue the trial by securing an appellate stay. 


(c) This is not a case which in any way warrants, 
or for that matter has ever Warranted, a certification pursuant to 


section 1292(b) for the reason that the order of this Court granting 

a new trial was (i) clearly within its sound judicial discretion; (ii) 
derived from this Court's consideration of the entire reco 
case; (iii) involved evaluations of the trial 
isfied this Court that it was in the interests of justice to set aside 
the ve.dict and grant a new trial On all issues; and (iv) based upon 
the conclusion by this Court that a new trial was required for all 


the reasons asserted in our post-trial moti 


(d) The application is improper for the adé_tional 


fundamental reasons that the order as to which the plaintiff seeks a 
certification (i) does not involve a controlling question of law; 
(ii) dces not involve a substantial ground for difference of opinion 


~+ 5s 
_—— 


on the incidental questions of law involved; (iii) does not involve 
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any proposition of law or fact as to which t! 


a likelihood of success upon 
involve the kind of complex, 
gation which was the object o 


(28 U.S.C. 81292(b)]. 


Je 
It is a simp’e 
ant of a plant 


from the legal 


and (iv) does not 


tracted or potentially costly lit 


Background of Case 


facility owned or operated by the 


e plaintiff demonstrates 


—— 
+ 
~ 


Appeals Act of 1958 


There is nothing extraordinary about this lawsuit. 


ee oo ke 


commercial case involving the appraisal by the defend- 


plainti Apart 


rations of plaintiff's counsel involvin a series 
gy ig 


pretrial motions, including an unsuccessful application for a writ 


of mandamus to delay the trial, the proof was simple and direct. 


plaintiff called only two witnesses, both experts 
entirely upon pretrial examinations before trial. 
called only «ne witness. 
been shorter save for extended remarks by counsel for the plaintiff in 


the presence of the jury which were calcula 


The case lasted a few 


to enlist 


, and otherwise relied 


The defendant 


improperly 


the sympathy of the jury and to divert it from its real function. 


These dilations were all the more unseemly when we remind the Court 


that this short trial, 
& peremptory direction for it to proceed wit! 
curred 6 years after the action was 


occurrence of the transactions involved. 


which took place only because this Court issued 


further delays, oc- 


nstituted and 9 years after the 


days. It would have 


} 
} 
| 


4. It 1s evident to us that the plaintiff nor 
to shorten but to enlarge the timespread of this case since 


on this motion would in all likelihood r 


tion of the entire trial record which would be followed eith 


affirmance and a remand for the new trial or a reversal, an 
second appeal, this time by the defendant, which would call 
second review of the entire record. There is simply no war 
involving a busy appellate tribunal with this kind of dupli 
effort in a case li’se this and we see no way that this Cour 


the plaintiff to engage in such redundant practices by cert 


appellate review at “his time its order directing an era 
5 The case was submitted to the jury at the con 


the trial during the afternoon of April 30, 1975. The jury 


reach a verdict that afternoon. The members resumed delibe 
10:00 A.M. on May lst. By the luncheon recess the jury had 
no verdict. The panel returned after lunch and resumed its 


tions. Late that afternoon they reported to the Court that 
in hopeless disagreement and sought to be discharged The 
recall that the jury members came into the courtroom wi 


and coats, satisi.2d that they could do nothing further to 


rh 


©) 
" 


‘ 
4 


bu 
t 


" 
w 
i 


2. 
@ 
" 
0 


a@ifferences, Before that time they had on two separate occasions re- 


quested additional instructions on the substantive aspects 


involving the first count (breach of contract) and the secon 


(negligenc2). They were returned to the jury room for £f 


tions. Lt was less than 10 minutes later that the jury reported that it 
had arrived at a verdict. That verdict was analyzed in detail in our 
post-trial motion papers, copies of which are attached hereto and in- 
corporated herein by reference. 

6. The memorandum and order of this Court, a copy of which 
is also attached hereto, was handed down on May 28, 1975, 

7. The instant motion of the plaintiff was not made until 
after this Court scheduled a pretrial conference Zor Monday morning, 
June 9th, with respect to the retrial scheduled for June 12th. The 


motion papers were not received by us until late last Thursday. 


This :‘otion 


8. The instant motion mounted by the plaintiff flies dir- 
ectly into the face of these facts. It seeks in effect to have this 
Court narrow and limit tne bases for its order so as to fit within the 


Special requirements of Section 1292 and thereby to undermine the 


Unexceptionable reasoning set forth by this Court for having directed 


anew trial as a matter of sound judicial discretion. We do noi be-= 
lieve it proper for this Court to be required to tailor its relief to 
fit on the plaintiff's Procrustean bed. 

9. We duly note that although ‘his Court stated in its 
memorandum that it attempted to reach a conclusion which would have 
avoided the necessity of a retrial, it nevertheless Was Satisfied not 


merely as a matter of law but upon the record of the entire trial 


proceedings that the interests of 


justice compelled a new 


to all issues. 


10. Plaintiff's counsel suggest in their Papers that in 


concluding that the verdict was a transparent compromise, it did so in 


vacuo as a matter of law. The point is of course absurd. We believ: 


that we correctly read this Court's memorandum as reflecting the fact 


es 


that it reached that conclusion Only in the context of the entire re- 


cord, including the factors concerning the jury's deliberations re- 


Cited earlier in these papers, and Only after Giving pointed effect to 


the circumstance that the issue of liability was “strenuously contested" 


a fact finding which could only be predicated upon the conclusions 


reached by this Court from the course of the very trial itself. It 


was precisely in the context of such factors that we argued at length 


in our post-trial motion and in our Supporting briefs that a general 


retrial of the issues Of liability ana damages was indicated to be a 


Proper exercise of sound judicial discretion 


ll. Of even greater importance is the fact that plaintiff's 


counsel either overlooks Or disregards the fact that at the close of 


the trial and following the verdict of the jury we did not merely make 


a motion to set the verdict aside on the ground that it was a trans- 


Parent compromise, but we also made the following motions: 


(a) A motion ‘or the Same relief upon the ground 
that the verdict was against the weight of evidence; 


(b) A motion to set the verdict aside on the 


oa 


grceund that the verdicts on Counts I and If were incompatible and 
constituted an abuse of power; and 

(c) A motion that this Court set aside the ver- 
dict on Count II on the ground that it might have been the result of 


undue empathy and passion of the jury, and that a decent regard for 
is g 


ct 


he fair administration of justice and for the trial process in the 
federal establishment, in view of the statements and allusions of 
Plaintiff's trial counsel to trial unfairness, warranted a new trial 
on this ground alone. 

° 


12. The memorandum of this Court set the verdict aside 


and directed a new trial not only upon the bas: 


Ww 
O 
F 

Oo 
Pa 
a 
3 
ie) 
ct 
Oo 
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4g 
ie] 
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fer that relief because of the compromise verdi‘: but also upon the 
basis of all of these other notions which were é¢onsistent with that 
same determination, and which were granted in the last paragraph of the 
memorandum. The plaintiff's position, that a narrow, controlling ques- 
P er 
tion of law involving a substantial ground for a difference of opinion 
accompanied by a reasonable likelihood of success by the plaintiff at 
the appellate level which would be dispositive of the litigation in 


whole or substantial part, is completely untenable. This is a garden- 


type lawsuit, neither complex nor lengthy. The direction for a new trial 


granted by a trial judge upon the basis of his reflections on and his 
opinion of the circumstances underlying a compromise verdit and other 


shortcomings in the jury's verdit is neither unusual nor extraordinary. 
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It is the kind of sound judicial discretion which is meant to be re- 
posed in a trial judge. We respectfully urge that this Court decline 


to convert that judicial action into something so extraordinary as 
to warrant certification and to produce an interlocutory appeal which 
is bound in the long run to engender greater delay and greater expense 
than might result from a prompt retrial in conformity with this Court's 
current directions. We do not object to that retrial. We are pre- 
pared to commence that engagement on schedule. 

13. Nothing contained in these papers is to be construed 
aS a waiver or abandonment of any motions or grounds for appellate re- 
view which may be available to the defendant with respect to the first 
trial if for any reason an appellate review is ordered on an interlocu- 
tory basis or is otherwise based upon the record of the proceedings 


with respect to the first trial. 


WHEREFORE, it is our respectful prayer that the 
plaintiff's motion be denied in all respects or that a clarifying men- 
Orandum be issued to reflect the fact that the decision reached by 
this learned Court was not on the marrow question of law but in fact 
involved a searching and consideration of all trial proceedings includ- 
ing the jury's activities to the extent Pn a 

Ly 
Sworn to and subscribed Arnold C. Stream 
before me, this 7th day 


of June, 1975. 


aber 


RO®EKT CARY SMITH 
Sotary Pubiic, Stote cf Mew York 
Y Na, 26.4518697 A-128 
Quelited in Kines County 
sguan Eva:res March 10, 3976 
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3 oe om , ‘ 
ak ase UNITED STATES DISTRICT COURT 
_ SOUTHERN DISTRICT OF NEW YORK 


“ 


ee, fa “ AJAX HARDWARE MANUFACTURING CORPORATION, 


-against- 


INDUSTRIAL PLANTS CORPORATION, 


LEVET, D.J. 


Plaintiff's motion 
Memorandum and Order of this Court dated May 28, 


plaintiff an interlocutory appeal to this Court's decision to set aside 


Defendant. 


pursuant to 28 USC § 1292(b) to anend the 


1975 in order to permit 


4 S bee 
MEMORANDUM eee oO 
and Faget * 
ORDER a 
ae « 
ee 
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the jury verdict and order @ new trial as to all issues is denied, “A: 4 


copy of the said Memorandum and Order is hereto attached. 
28 USC § 1292(b) provides in pertinent part: 


"When a district judge, 


¥ 
x 


wt 


in making in a civil action 


an order not otherwise appealable under this section, shall be a 
of the Opinion that such order involves a controlling question 


of law as to which there is 


substantial 


round for difference 


saeecenk sa ®£round for cirterence _ 


of opinion and that an immediate appeal from the order may 
materially advanc> the ultimate termination of the liti ation, P 


he shall so state in such order.” 
I am not “of the opinion" 


issues in this case involves a 


(Emphasis added.) 
that my order directing a new tr’al as to all 


"controlling question of law" as to which 


there is "substantial ground for difference of opinion." Neither I 
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"of the opinion” that an appeal from my order will Noateriall? adva ance i 
- 
ee OME et -¥ 
the ultimate termination of the litigation,’ ale ra: tr. 4 
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The adjudication of a motion for a new crial is nner O° 


the sound judicial discretion of the trial court. 6A Moore’ & Federal, 


RE 
ne eee 


Practice (2d ed.), 4 59.05[5], page 59-73. The coiut: aeake be rll 


decide the motion on its merits and apply this principle so thae sub= 


a 


stantial justice is done on the facts of the individual case. ‘Legal ‘aia 
e” 


Society of New York v. Herlands, 399 F. 2d 343 (2d Cir. 1969). For chia 


reason the trial court's action on a motion for a new trial is not nor-: 


> 


mally reviewable. United States v. Mountain State Fabricating se 282. 


F, 2d 263, 265 (4th Cir. 1960), 6A Moore's Federal Practice _ my J. 2 
1 59.05[5], page 59-78. : 

Despite the fact that the special verdict was divided into two 
sections, entitled "Liability" and "Damages" respectively, I determined. 
that the jury's verdict is not separable and distinct as plaintiff esser 
but, rather, that its findings are interwoven and tainted as a compromis 
verdict. Sit..e a compromise verdict cannot be allowed to stand, I -deter 
mined that substantial justice necessitated the retrial of all issues an 
ordered tne jury's verdict set aside, directing that both parties prepar 


for a new trial as to all issues to commence on June 12, 1975 at 10:00 A 


a me 


-} 
ie | 


. be . mre 
i ° = < 
“ “=> € ; 
( The case of Compagnie Nationale Air France v. Port of New York 


: ey 
Authority, et al., 427 F. 2d 951 (2d Cir. 1970) is nearly identical to 3 


the present case. In that case the district court judge found that the ' 


jury, after extenced deliberation, had compromised its verdict, having 


+ 
t 


awarded plaintiff only $20,000 when the stipulated damages amounted to - 


$113,483.58. Accordinsly. th: judge ordered a new trial as to all issue 


and subsequently refused to certify plaintiff's request under 28 USC 


§ 1292(b) for an interlocutory appeal. On appeal, the Second Circuit 


Court of Appeals stated that 


"it has long been the rule in this circuit (and others), that : 

an order granting a new trial is not ordinarily a 'final' judgment’; 

from which an appeal may be taken .... The result can be no dif- # 
ferent because a party has been denied judgment notwithstanding 
the verdict or a retrial limited to damages and the judge con-. i" 


~ 


Siders a complete new trial more appropriate." (Citations omitted* 
427 F. 2d at 954, 


. 


I believe that a completely new trial as to all issues is ab- 


solutely necessary and see no value in certifying the Memorandum and 


Order of this Court dated May 23 


» 1975 for an interlocutory appeal. The 


T her2dy deny pla 


(SGD) RICHARD YH. LEVET 
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United Staces District Judze 


AJAX HARDWARE 
| CORPORATION, 


Plaintifé, 69 Civ. 1900 (RHL) 
i ’ 
- against - MOTION UNDER 
@ : 23 U.S.C. §455 


INDUSTRIAL PLANTS CORPORATION, 


Defendant. 


PLEASE TAKE NOTICE that, upon the annexed affidavit 
of MURRAY GARTNER, sworn to the 10th day of June, 1975, and upon 
all prior pleadings and proceedings heretofore had herein, the 
undersigned, on behalf of plaintiff, Ajax Hardware Manufacturing 

| Corporation ("Ajax"), will move this Court before the Hon. Richard 
e | H. Levet on June 23, 1975 at 9:30 A.M. at Room 2103, United States 
; Courthouse, Foley Square, New York, or as soon thereafter as 
counsel can be heard for an order pursuant to 28 U.S.C. §455, 
| 
® | disqualifying the Hon. Richard #. Levet from further participation 


‘| 
in any proceedings in 


a, ~ 

a“ 
; = 3 WG 1< _ : hie + 
Said Judge has so conducted himself herein that his impart 


y be questioned. 


may reasonabl 


Dateu: New York, New York 
June 10 , 1975 


FREIDIN 


CORPORATION 


TO: Monasch Chazen & Stream 
733 Third Avenue 
i New York, New York 10017 


| Endorsed: 


Motion Denied. So Ordered. 


Y. 


} 
| Dated: New York, N 
| 5 


June 25, 19 
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‘® SOUTHERN DI STRICT OF NEW YORK 


AJAX HARDWARE MANUFACTURING 
CORPORATION, 


4 
oe 


- against - 


. ne Cee 
: APrLlvuaAVvil 
ph YY 
: —— sree: an nary 
* INDUSTRIAL PLANTS CORPORATION, 
Defendant. 
4 ¢- 
ELE OE ER i OS a aie aie nie cas Sie hts anaes ieee ans teats anaes x 
x ~) a> 4 ~ yley - a cae _ cCatwe 
MURRAY GARTNER, being duly swor , Geposes and says 
fy 7 vs _. + 77 - oh nl 
1. On the trial record herein, and on al the prior 
a ec a a ~ = q + a3" ? _ 7 =+ 
and subsequent Proceedings had and Papers filed herein, 1r Delieve 
# that the proper representation of plaintiféf neréin forces me to 
4 = 7 ; £-e1 IANh a 
make this affidavit in Support of plaintiff's motio; under 


le 28, Section 455, as amended December 5, 1974, provides in 
pertinent part: 
" (a) Any Justice, judge, magistrate, or 
referee in bankr uptcy of the United States 
Shall disqualif, himself in any proceeding 
in which his ampactsality might reasonably 
be questioned." Public Law 93-512, 98 Stat. 
1609. 
The amended Statute sets up "an objecti Standard" requiring 
Judicial disqualification where "there is a reasonable factual 
basis for doubting the Judge's impartiality” and "has the effect 
z | of removing the so-called ‘duty to sit' which nas become a gloss 
. ;On the exist ing statute." 1974 U.S. Code Cong. & Admin. News, 
| Legislative History, 93rd 354-55 
| 


2. 


T 
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The basic ground of 


jof said Judge Levet in the course of the proceedings and durin 
ithe trial of this action has been such as to lead to the reaso 
lable conclusion that he is not impartial to the plaintiff int 
| 

action, but on the contrary, has denied the plaintiff a fair 

1 

trial by his hostile attitude toward the plaintiff's case and 
attorney, and by the obstacles he has un ustifiably put in the 
way of a fair presentation of plaintiff's case in a judicial 
atmosphere. 

3. Specifically, the record herein establishes the 
following partiality and unjudicial behavior by the said Judge 
Levet: 

A. From the beginning of his involvement in 
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and continuously th 
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case, 
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plaintiff's has communic 
objective of disposing of it, 


i Claims were 


fairly tried. Haste and termination s 
to be his watchwords, rather than fa 


plaintiff's 
case. 
Cc. 


Continucusly, both in and out 
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has 
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reference to any of the cases cited in that brief or to 


the controlling facts called to the Court's attention, 
the Court made the award of inade equate damages the basis 
for setting aside both the jury's verdict of defendant 
liability and its verdict for damages. All the time, 
effort, and great expefise cf the trial would thus be wasted. 
And, again exalting expedition over fairness, a new trial 

was set for June 12, 1975, without any inquiry about the 
availability of counsel or witnesses. Such procedures 

are inherently unfair to the plaintiff, which has the 

burden of proof. They impose unbearable costs on plaintiff 
in its efforts to establish its claims in the face of the 
evident intent of the Court to go through the form of a 

trial as hastily as possible, without concern that such trial 
be held at a time and under circumstances which will give 
plaintiff a fair Opportunity to present its case; plaintiff 
is thus denied due process of law. When at the pre-tria) ~ 


conference on June 9, 1975, scheduled by the Court, I in- 


v 


formed the Court that nae of plaintiff's witnesses was 
available on June 12, 1975, and that my commitments make 
me unavailable, he agreed to adjourn the case to October 6, 
1975, only on condition that plaintiff waive interest from 
June , 1975, *o October 6, 1975, whick I was forced to do 
under protest. 

E. He has not discharged--indeed it appears that 


he does nat recognize--nis obligation of monitoring and 
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directing tne proceedings at a trial so that it takes 


Place in a judicial atmosphere, without evident partiali 
e of the Court against plaintiff and for defendant. Nor has 
he discharged his obligation to Clarify issues for the j 


i but om the contrary, has left them to decide many questions 

‘* I without adequate guidance and with confusing statements. 
To have the same Judge preside at a second trial presages 
the same enormous waste, since undoubtedly anv such second 
* trial will be conducted in the same atmosphere of hostility 
to plaintiff and with the same refusal on the part of the 
Judge to properly instruct and guide the jury, as when the 
Judge on the specific request of the jury for instructions 


On breach of contract refused to instruct them to wha 


ct 


extent negligent performance of the contract, in this cas 
~) would constitute breach of contract. 
i 
4. Defendant's attorney himself founded his motion 


@ new trial, in part, on plaintiff's complaints throughout the 

| 

‘ar — , , 
jtrial of partiality of the Court. It appears that the Court's 
j 
order of May 28, 1975, in part, relies on tha 
i} 
1 

e jttS order directing a new trial, Since, without discussion, it 
\ 
grants all defendant's motions insofar as th 
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with its decision to grant a new trial. Since reference to ques- 


uw 


Rs : . > , © aie a 
ry ‘tions about Judge Levet's partiality against plaintiff have 


made by both plaintiff's and defendant's attorneys, the same Jue 


{ 


Should not preside at a second trial, which indeed was ordered 
a that Judge, ostensibly to correct alleged error which appears 


have resulted fron the very partiality which plaintiff seeks to 
} 
avoid. 
i 
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5. The partiality against plaintiff exhibited by this 
Judge in this case is not unique to this case. All of the 
behavior described above, with the exception of the jury treat- 
iment described, occurred even more egregiously in the almost in- 
'credible and incredibly lengthy and costly proceedings in 
Republic Corporation v. Procedyne Corporation, 70 Civ. 3726, 
in which I represent Plaintiff in a case tried in October, 1974, 
before Judge Levet sitting without a jury. On information and 
belief, plaintiffs in other cases, for example, Porss v. Maritime 
Overseas, have been subject to similar treatment. Indeed, such 
partiality is a pattern known to the bar of this Court, the 
result of which is to make the pursuit of private plaintifés' 


claims so costly that many such claims are settled for unreasonably 


| low amounts. 


ce) 


I Murray Gartner 


“Sworn to and subscribed 
it 


i| 
jbefore me this 10th day 


jof June, 1975. 


| 
| 


Notary Public, State of New York 
No. 4503338 
Qualified in New Yerk County 


i 

i EDWARD A. BRILE 

} 

! 

Cor isission Expires Merch 30, 1977 
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| 
UNITED STATES DISTRICT JOURT 
| UNITED STATES COURTHOUSE 
New Yor«k, N. Y. 10007 
| 


| CHAMBERS OF 
JUDGE RICHARD H. LEVET July 10, 19 


4 
/ 


De 


Murray Gartner, Esq. 


® Poletti Freidin Prashker Feldman & Gartner, Esqs. 
777 Third Avenue, New York, N.Y. 10017 
Arnold C. Stream, Esq. 
{ Monasch Chazen & Stream, Esqs. 
@- 733 Third Avenue, New York, N.Y. 10017 
Gentlemen: Re: Ajax Hardware v Industrial Plants, 69 Civ 1900 


Enclosed you will find a copy of the Special Verdict which I 
propose to use at the retrial of this action on October 6, 1975. ; 
Its basic purpose is to assist the jury in arriving at a consistent 
verdict based on the proof. If you -onclude that some other wording 
is preferable, please prepare the complete Special Verdict which you 
recommend and send a copy to your adversary and to the court. 


” 
} 
{ 
| 
9, To Mr. Gartner: If you should wish to withdraw the frau elsim, 
naturally, the question and answer as to fraud, ete, may be owitted. 
On the other hand, if you wish to press that claim, will you please 
formulate a ;roposed special verdict question in regard to fraud,etc. 
® 
To Mr. Stream: If the fraud claim in question remains, please 
check the proposed question formulated by Mr. Gar~:.~ and submit any 


variance therefrom which you would recommend. 


Your papers with isspect to the Special Verdict as above re- 


ba 
quested are to be exchanged and filed with the undersigned on or 
| before September 2, 1975, 
Very truly yours, 

* Rela aT Loe’ 
| United States District Judge 
4 
{ 
| 

all enc. 
| 
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& 
AJAX HARDWARE v INDUSTRIAL PLANTS 
~ 69 Civil 1909 
ae 
SPECIAL VERDICT 
4 
‘ l. Has plaintiff proved by a fair preponderance of the 
S 
credible evidence that on or about August 12, 1966 defendant 
agreed to appraise the dollar amount which in its coinion could 
Sa be realized from the sale of individual items of machinery and 
equipment at the Time & Micro plant under the conditions at a 
forced sale or liquidation sale? 
e Yes No 
If your answer to question No. 1 is "ves," proceed 
to question No. 2. 
@ If your answer to question No. 1 is "No," sign the 
last sheet attached hereto. 
2. Has plaintiff proved by a fair preponderance of the 
3 
credible evidence that defendant breached said contract (referred 
to in question No. 1) in that: 
® (a) Defendant failed to provide plaintiff with the 
type of appraisal mentioned in question Ne. L 
above? : 
Yes Ho 
© AND/OR 
(b) Defendant was negligent in performing said 
contract of appraisal in accordance with the 
duty of care reasonably expected of pro- 
Be fessionals in the field of appraisal? 
Bd 
» 
Yes No 
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If your answer to either part (a) or (b) of question 
No. 2 is "Yes," proceed to question No. 3. 


If your answers to both parts (a) and (b) of question 


No. 2 are "No,'' omit question No. 3 and proceed to 


question No. 4. 


3. Has plaintiff proved by a fair preooncerance of the 
credible evidence that said breach of contract (either as s=2ted in 
question 2(a) or 2(b) or both) was a proximate caus2 of inducing 
plaintiff’s execution of an agreement to guarances a bank loan to 


Time & Micro (Ex. 2 


Yes No 
If your answer to question No. 3 is "Yes," 
3 , 
proceed to question to. 4. 
4. What is the amount to which plaintt 


for damages by reascn of executing the said guarantee agreement and 


honoring the said guarantee agreement? vl 
A-142 
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e. FORM OF SPECIAL VERDICT PROPOSED BY DEFENDANT, 
© swe, DATED JULY 23, 1975. 


AJAX HARDWARE v. INDUSTRIAL PLANT 
69 Civil 1900 


© 
SPECIAL VERDICT 
4 
Rw Has the plaintiff (Ajax) proved by a fair 
preponderance of the credible evidence that it entered 
e into a contract with the defendant (Industrial Plants) 
a whereby the defendant promised and agreed to provide 
plaintiff with an appraisal establishing the amount which 
a 


could be realized from the sale of individual items 


of the machinery and equipment of Time & Micro at a forced 


sale in liquidation at a public auction? 


Yes No 


If your answer to Question No. 1 is 
"No," do not read or answer further cuestions; 
. es 
simply sign the last sheet attached nereto. 


If your answer to Question No. 1 is 
e "Yes," then proceed to Question No. 2. 


h- 
" 


ye Has plaintiff (Ajax) proved by a fa 
preponderance of the credible evidence -- 
(a) That defendant (Industrial Plants) 
£ 


did not provide plaintiff (Ajax) with the kin 
of appraisal referred to in Question No. l 
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and thereby breached its agreement with plaintiff? 


(b) That deferdant (Industrial Plants) 
provided plaintiff (Ajax) with the kind of appraisal 
referred to in Question No. l, but failed to 
observe the standard of care reasonably expected 
in the circumstances present, and thereby breached 

i} its agreement with plaintiff? 

Yes No 
® 
If your answers to both parts (a) 

and (b) of Question No. 2 are "No," do 

not read or answer further questions; 

Simply sign the last sheet attached hereto. 

j If your answer to either part (a) 

Saf = ‘ ney, " , 

and (bh) of Question No. 2 is "Yes," then 

proceed to Question No. 3. 

& c. Has plaintiff (Ajax) proved by a fair pre- 
ponderance of the credible evidence that the breach of 
contract by defendant (Industrial Plants) was the proximate 

& cause of plaintiff's execution of an agreement with Time & 
Micro guarantying a bank loan to Ti & Micro? 

9 Yes No 
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your answer to Question No. 3 is 


"—e,” . t read or answer the next 

, _= os ry . 
question; -.imply sign the last sheet attached 
hereto. 


If your answer to Question No. 3 is 


mae 


"Yes," then proceed to Question No. 4. 


4. What is the amount to which plaintiff 


is entitled as damages? 


(Signature) 
Juror 
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AJA 


CORPORATION, 69 


INDUSTRIAL PLANTS CORPORATION, 


TED STATES DISTRICT COURT 
THERN DISTRICT OF NEW YORK 


X HARDWARE MANUFACTURING 


Plaintiff, PLAINTIFF'S PROPOSED 

: SPECIAL VERDICT AND 

- against - OBJECTIONS TO SPECTAL, 
: VERDICT 


or 


Defendant. 


PLAINTIFF'S PROPOSED 
soeneenenenareeatapeatbernieraan age ee 


SPECIAL VERDICT 


Has the plaintiff (Ajax) proved by a preponderance of the 


evidence that the defendant (Industrial Plants) was 
negligent in making its appraisal of the Time and 


Micro machinery and equipment by failing to observe the 


Standard of care reasonably expected of professional 


appraisers in similar circumstances, and that such 
negligence was the proximate cause of damage to 


plaintiff? 


the contract entered into on or about August 12 


=o a 


it 1966, and that plaintiff was damaged thereby? 


If Answer to Part (a) is "Yes", proceed to Part (b). 


ie 


If Answer to Part (a) is "No", omit Part (b) and proceed 


to Question 3. ’ 


(b) Defendant (Industrial Plan*+s) breached the contract 


between Ajax and Industrial Plants in that: 
J 


i) Defendant did not appraise the "for 
value" of the Time and Micr chi 
equipment, as it had agreed to do. 


YES NO 


ii) Defendant did not p 
professional apprais 
Micro machinery and 
agreed to do. 


ij iii) Defendant did not perfor 
} value of the Time a 

equipment as colli t a proposed loan 
te i in accordance with andards customarily 
followed by professional appraisers 
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Has plaintiff (Ajax) 
convincing evidence 
actionable fraud by any misre 
concealment of material inf 


tion with its services as 


and that plainti suffered monetary 


damage as a 


If you have answered 
Gusaetions i, 2; or 3, 

If you have not answered "Y 
tions, omit question 4 and 
attached hereto. 


AJAX wamhping RE 
CORPORATI 


MANUFACTURING 


Plaintiff, 
- against - 


INDUSTRIAL PLANTS CORPORATION, 


OBJECTIONS 


Plaintiff ctfully objects 


69 Civ. 1900 


PLAINTIFF'S PROPOSED 
SPECIAL VERDI rT 
OBJECTIONS TO 
VERDICT 


respe to the specia™. verdict 
proposed by the Court on July 10, 1975. The questions formulcted 
by the Court neither present to the jury all of the claims made 
by plaintiff in this action, nor do they fairly portray those 
Claims which are included. The Court, moreover, apparently 
Proposes once again to give the jury unlimited discretion as 
to the amount of compensatory damages in the case, ignoring the 


fact that the Court set aside a previous 


favor for less than the full 


amount of damages in the case was 


a lesser amount inferentially 


The defendant shoulda 


repr 


jury. 


esentation that damag 


ury verdict in plaintiff's 
ied on the grourd that the 
ted and the verdict for 
a compromise by the 
to withdraw its post- 


Ht 
“ 
fn 

c 

en 


Plaintiff 
form of special verdict, which will fairly and completely present 


» to the jury the issues we intend to raise at trial 


Following is an explanation of the specific reasons 
> for ouvxs disagreement with the s 


Court. Where appropriate, we shall also comment on the special 


o are based upon the record of the first trial in this action wit 
respect to plaintiff's separate claims and theories of liability. 
We reserve the right to submit additional ob 


a { proposed questions, in conformance with the evidence adduced 
—7 


during the second trial at the appropriate time. 
s20r n } Ar e nt =? , bs an 
; Objections to Proposed Special Verdict 


Question 1. The Court, under this proposed question, 
would deny any verdict in plaintiff's favor, unles 
¥ finds that the "uefendant agreed to appraise the dollar amount 
which in its opinion could be realzed from the sale of indiv 
items of machinery | 
under the conditions at a 


Apart from the question's fai 


the appraisal contract, it is manifestly improper to prevent 
Pro} E 

. ~ -i Aa . , = ho "= - ~ Af - - ' , = } 

jury consideration of the balance of plaintiff's case should 


» 
' 
=) 
uw 
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the jury answer this first question "No." 


Due process of law requires that each of plaintiff's 
claims and alternate. theories of recovery, if supported by the 
evidence at trial, must be fairly submitted to the jury. 


National Bank of Commerce v. Royal Exchange Assurance o 
AME in rere LA pan DP tn eb Ma SO 


jh 


America, 


inc., 455 F.2d 892 (6th Cir. 1972); see also, Kornicki v. Calmar 
Steamship Corp., 460 F.2d 1134, 1139 (3d Cir. 1972) ("{A] trial 
judge should not fashion interrogatories in such manner that he 
withdraws from the jury valid theories of recovery, if such 
theories are supported by the evidence.") Based on the evidence 
at the first trial, there are several alternate theories of 
recovery which do not cepend upon a jury finding that defendant 
specifically agreed to appraise the "forced sale" 
Time. and Micro machinery (i.e.. upon a "Yes" answer to Question 1), 
and plaintiff is entitled to submission of these theories to the 
jury, as well. 

a) Plaintiff is entitled to recover if def 

negligently performed an "in-place appraisal. 

Extensive evidence presented at the first trial 
Supported plaintiff's contention that, even if the jury should 
find that plaintiff requested and defendant supplied ory an 


"in-place" fair market value appraisal, plaintiff would still be 


entitled to recover for defendant's: breach of contract or 


a 


Plaintiff proved by virtually uneontradictea 


professional standards would have shown that there was "no market 
for the Time and Micro plant, “in-place” or otherwise, and that 
watchmaking machinery in the United States in 1966 had only 


minimal value under any conditions. If defendant had accurate 
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appraised even the "in-place" value of the Ti 
machinery, therefore, and conveyed that information to plaintiff, 
reasonable men could certainly find that plaintiff would not have 


nonetheless obligated itself to guarantee a loan in the am 
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that the Time and Micro machinery had a “fair martet value” 
5 


of some $919,000, and an additional "in-place" value of $137,000, 
when in fact it had no market value, but defendant's appraisal 
report-of August 19, 1966 was clearly calculated to impres 

Ajax with the desirability and high values of the assertedly 


plant. Defendant made false and misleading assertions that the 
machii.ery was "not available to American manufacturers unless 
they are members of the trust,‘ and even then the delivery of 
this type of machinery ranges between two and three years," that 
S > Factirer utilizina mac hiqhenroricionn 2°1111 TYMEN + f +h 
manuracturers utl1 4624114 MUS shiny precision CU Us}! ene i> = 
nature would pay important premiums over and above ihe va} 
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established in our appraisal if this equipment were made avail- 


able to then, and that, "To our knowledge there is not one 
existing plant in this country so equipped." Ciearly, these 
assertions were an important cause of plaintiff's obligating 
itself to gvarantee the $270,000 loan, with the Time and Micro 
machinery and equipment as collatral. The jury could certainly 
find that since plaintiff was not told, truthfully and profes- 
sionally, that even the entire Plant, as e plant, had "no market" 
and a minimal valve, plaintiff, entered into the Guarantee 
agreement because of defendant's breach of contract and false 
representations. 


b) Plaintiff is entitled to recover if defendant 
failed to select the appropriate tyne of 


. 4 y woo te eee SS eee 9 
appraisal value, Or tO adeguately define the 
type of value supplied. 


As plaintiff showed at the first trial, it was defen- 
dant's obligation as a professional appraiser to select the 
app priate type of appraisal value for Ajax's Purpose, and to 
define adequately in its appraisal report the value which it 
supplied. Thus, even if the jury does not find by its answer 
to Question 1 thai defendant specifically agreed on August 12, 
1966 to provide the "forced sale" value of the Time and Micro 


machinery, the jury can find on the evidence that defendan 


ct 


was told the purpose for which Plaintiff requested and intended 


to use the appraisal. Conceivably, the Jury might find tnat 


there was no agreement on August 12, 1966 for defendant to supply 


a specific type of appraisal value (as Question 1 envisions), but 
that defendant simply agreed to perform an independent profes- 
sional appraisal to meet plaintiff's stated purpose. If 
defendant supplied only an “in-place” fair market value appraisal 
of the Time and Micro machinery, despite the fact that plaintiff 
needed to know whether the machinery would provide adequate 
security as collateral for a lean, that failure to supply the 
correct type of appraisal value would constitute negligence and 


a breach of contract. 


Defendant's additional failure to adequately define 
the type of valuation which it Supplied, so that a misunder- 
standing or misapplication of the "fair market value" might occur, 
is a further instance of negligence causing damage to plaintiff 
regardless of the jury's findings as to terms of the August 12, 


19€6 agreement. 


Question 1, as proposed by the Court to be an absolute 
prerequisite to recovery by plaintiff, ignores these alternate 
theories of recovery in negligence and breach of contract, which 
do not depend upon a finding as to the specific terms of the 


August 12, 1966 agreement. 
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Additionally, Question l combines several aspects of 


the appraisal agreement into one question in a way so that a 

"No" answer could result from the jury's disagreement with only 
one non-essential portion of the question. The court's question 
puts the burden on plaintiff to prove that the appraisal agree- 
ment contemplated defendant's opinion as to the dollar amount to 
be realized from 1) a sale 2) of individual items of machinery and 
equipment...3) under the conditions at a forced sale or liguida- 
tion sale. The absence of any one of these factors would lead 

to a "No" answer. Yet, plaintiff's essential claim that it 
engaged defendant to appraise the value of the machinery and 
equipment proposed as collaterai for a loan would not be material- 
ly affected should the jury find, for example, that while a 
"forced sale" or other appropriate value was indeed requested, 
there was no specific meeting of the minds as to the appraisal 

of individuel items of machinery and equipment or the way in 
which the machinery was to be converted to money. It would be 
sufficient predicate for finding breach of contract should the 


z£ 


jury “rg simply that defendant agreed to appraise the machinery's 
value as collateral. And, as explained above, even a jury deter- 
mination that there vas no specific agreement as to the type of 
appraisal value, or that defendant would supply an "in-place" 


type appraisal, could lead to a finding in plaintiff's favor in 


negligence, breach of contract, c ith. 
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Plaintiff also objects to the use in each of the pro- 
posed questions of "fair preponderance of the credible evidence" 
as the applicable standard of proof. The proper formulation is 
simply “a preponderance of the evidence." (McCormick, Law of 


Evidence, §339 (2d ed. 1972)) 


Question 2. This qu«stion requires the jury to deter- 
mine whether defendant breached the contract in either of two 
ways, one of which purports to include plaintiff's separate 
negligence claim. As explained above, plaintiff's negligence 
claim does not depend upon the type of appraisal contract found 
by the jury. It is a separate claim, involving separate theories 
of recovery, which merits separate presentation to and considera- 
tion by the jury. The "overlap" between plaintiff's theories 
can be more properly covered by a direction to the jury that a 
finding of negligence in the first instance must also lead to a 
finding of breach of contract. If anything, the negligence 
claim deserves to be the first for the jury's consideration -- 
not a segment of a breach of contract question improperly depen- 


dent on Question No. l. 


Apart from the tvyo possible choices of breach of 
contract presented in the proposed special verdict, furthermore, 
plaintiff also claims that defendant simply did not perform an 
independent professional appraisal, providing its own professional 


judgment as to the value of the machinery and equipment. This 


A-156 


claim must be included in any such list of chou > wth respect 


to breach of contract. 


Defendant's version of Question No. 2 is even more 
objectionable than the ( urt's. The two theories of breach of 
contract in defendant's proposed special verdict are presented 
as an either/or choice. The jury can not e.en reach the 
negligence question in defendant's proposed question unless it 
affirmatively finds as part of the same question that defendant 
did provide a "forced sale value" appraisal. Not only are tiie 
two questions improperly combined, but the jury is prevented 
from considering defendant's negligence under the other theories 
advanced by plaintiff, discussed above. Finally, defendant has 
improperly changed the Court's proper formulation of defendant's 
duty of care from that "reasonably expected of professionals in 
the field of sporaiest* to the less rigorous “reasonably expected 


in the circumstances present." 


Question 3. This question compounds the confusion 
caused by a combination of negligence and breach of contract 
into one question for the jury. Proximate caise is an element 
of plaintiff's negligence claim. This term has no application 
at all to the breach of contract claim. If the contract was 
bre-ched, then plaintiff is entitled to the dameges which are 


tie natural and probable conseguences of that breach. 
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Furthermore, the proximate cause which constitut 


@ 
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part of plaintiff's negligence claim is not accurately stated 


Plaintiff claims that 


by the proposed Question No. 3. 
defendant's negligence was a proximate cause of plaintiff's 


monetary loss. One element in the chain of causation was plain- 


tiff's reliance on defendant's appraisal in entering into the 


guarantee of the loan to Time and Micro. Thus, Question 3, as 


it refers to the "breach of contract" as "a proximate cr.use of 


inducing plaintiff's execution of an agreemet to guarantee a 


bank loan to Time and Micro (Ex. an improper formula- 


tion of proximate cause appli-e to the wrong claim. 


Question 4. The Cou.t, sy this question, 


the seme 


proposes to give the jury 


the amount of demages at any amount up to $161,285.75, as it 


had in the first trial. If anything can be said to be certain 


in this case, however, it is that there can be no issue for 


the jury as to the amount of damages at the second trial. The 


underlying reason for the Court's decision to set aside the 


jury's verdict in the first trial awarding plaintiff $70,000 in 


damages was that the amount of damages sustained by plaintiff, i 


any, was fixed anu liquidated at $161,895.75. Despite plain- 


tiffs juest that judgment for the full amount of damages 


be entered, the Court chose to set aside the verdict 


entially representing a compromise on liability aud damages. 


Thus, the Court found: 


This amount ($161,895.75) Paid by 
Plaintiff, was uncontroverted by defendant 
at trial and is not questioned at this time. 
Indeed, Gefendant has essentially stipulated 
lemphasis added) this Sum aS representing 
the amount of damages, if any, sustained by 
Plaintiff (see Defendant's Memorandum of 
Law in support of its motion, filed on 
May 9, 1975, p. 18). Further, in the 
affidavit of Arnold Stream, defendant's attorney, 
he states at page 8 that "([t)he liquidated 
damages in this case were $161,895.75" Court's 
Memorandum and Order on Post-Tria] Motions, 
dated May 28, 1975, at Pp. 4. 


Based on the record of the first trial, defendant's 
unqualified representations, affidavit, and what the Court 


termed its "stipulation" in its post-trial papers, and the 


Court's decision Setting aside the first verdict, there Simply 


compensatory damages. of course, plaintiff continues to claim 
Punitive damages, which Sfould be the Subject of a Separate special 


verdict question to the jury. 


Plaintiff additionally objects to the language of 
Question 4 in that the damages were not Sustained "by reason 
of executing the said guarantee agreement and honoring the. 
said guarantee agreement," but, rather, by reason of defendant's 


breach of contract, negligence, or fraud. 
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Respectfully submitted, 
Dated: New York, New York 
POLE STI FREIDIN PRASHKER 
September 2, 1975 FELDMAN & GARTNER 
Attorneys for Plaintiff 
AJAX HARDWARE MANUFACTURIN ie I 


777 Third Avenue 
New York, New Y 
(212) 688-32C0 
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Manuracturirg, production or assembling of fuses, time mech 
» end 
or other products. 
77 ial ~ _ , 
ae Any and all correspondence between any of 


» All memoranda between plaintiff and TsM or 


4. All correspondence between any of the aforementioned 
parties, including correspondence between the plaintifé a 
to and subsequent to the transaction. 


3. All documents, instruments and writings rel 
the termination or cancellation of the contract described 
6. All correspondence between any of the afore: 
parties, including correspondence between the plaintiff an 
relating to the aforementioned contract termination or ca 
i All documents and related correspondence ref 


a 
ted 


and otherwise <onne 


i?) 


with the termination claim of plai 
and T&M with respect to the foregoing transaction includin 


in no way limited to) the letter of Salvassre J. Desimone 
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bank statements, cash receipts ledgers, and other oricina 
books and account records of plainti’f reflecting deposits during 


1968 and 1969, with the option granted to the plaintif¢ to 


produce only those portions thereof wnicn reflect the deposit of 
funds in connection with the settlement of the termination claim 
described in the preceding item. 

9. All instruments, contract documents and related 


Closing and pre-closing documents, delivered Or received, pertai 


to the loan, guaranty and security transaction between plaintiff 


and T&M, on the one hand, and First 
Los Angeles, California, on the other hand, which took place in 
1966. 

10. All correspondence between the parties mentioned 
in item 9 before, during and subsequent to the aforesaid bank 
transaction, pertaining tnereto, including anv reports, appraisals 


and other data Supplied to said bank as an adjunct to the 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AJAX HARDWARE MANUFACTURING 
mr 


CORPO Rs ON, 
69 Civil 
Plaintifé, 
RESPONSE 
-against- DEFENUAN’ 
R PR 
CI 


To: MONASCH CHAZEN & STREAM 
733 Third Avenu 
New York, New York 10017 


SIRS: 


In response to Defendant's Request for Produc 


Documen’s Pursuant to Rule 34 awe CrPse Gate 


plaintiff states as follows: 


A. Plaintiff objects to the entire request, and each and every 


Part thereof, on the grounds that: 


1) Discovery in this action is complete. 


ey 
“ 
fi) 
4 8] 
ct 
@ 


No 


further 


discovery may be had at this time, as defendant could have 


requested such discovery previously with the exercise of due 


diligence, and defendant has presented no facts which justify this 


late application to reopen discovery and the pre-trial order. 


2) The requested documents are irrelevant to the issues 
in this case. There is no issue to be tried as to the amount of 


plaintiff's compensatory damages as the defendant has admitted 
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following the first trial of this action that suc damaces are 
liquidated and undisputed in the amount of $161,395.75 The 
requested documents are further irrelevant to the issues in 
this case, as framed by the Pre-Trial Order herein, dated 
January ll, 1974. This and all other céjyections on the grounes 
of irrelevancy shall be deemed to include the objection th 


any such material is not reasonably calculated to lead + 
discovery of evidence admissible in this action. 


3) Defendant's request constitutes an 


1] 
c? 
T 
) 
} 
c? 


defendant to harrass, annoy, oppress and burden pl 


3 
J 
iva 
r 
J 
c? 


to interfere with plaintiff's ability to adequately prepare for 
| : ; uy ak Say a o ; an _ os - < 
the trial of this action, now scheduled to begin on October 6, 


B. Plaintiff further objects to the specific numbered requests 
as follows: 

Peguest No. l: Plaintif objects to the production of 
the documents requested on the grounds that said documents may 
contain classified or confidential military intormation which 
may not be inspected without the appropriate government security 
clearance. 

Request No. 2: Plaintiff objects to the production of 
the documents requested fox the reason that the co respondence 
requested is irrelevant even tc the issue of plaintiff's claim 


against or recovery from the United States government as a 
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result of termination of the aforementioned contract, the 


purported basis for defendant's discovery demand. 

Request No. 3: Plaintiff objects to the production of 
the documents requested for the same reason as stated in the 
response to Request 2. 


Request No. 4: Plaintiff objects to the production of 


the documents requested for the same reasons as stated in the 
ceeponse to Request 2, except insofar as the request seexs the 
Same documents as Request No. 7, which is responded to below. 

Response to Request No. 5: Plaintiff objects to the 
production of the requested documents for the same reasons 
stated in response to Request No. 2, except insofar as the 
request seeks the same documents as Request No. 7; which is 
responded to below. 

Request No. 6: Plaintiff makes the same response as 
to Request a 2 

Request No. 7: Plaintiff will produce the documents 
described in Paragraph C below, under the conditions described 
in that paragraph. The othez documents requested are irrelevant 


to defendant's claim that plaintiff received compensation from 


the government for its loss on its guarantee, since the docu- 


ments to be produced establish that it did not claim or receive 


such compensation. Moreover, plaintiff invoxes the attorney- 


client privilege with respect to many of the documents. 
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Regucst No. 8: Plaintiff makes the same response as to 
Request No. 7, except for the attorney-client privilesce. 
Request No. 9: Plaintiffé objects to production of the 


documents requested as being irrelevant even to the issue of 
plaintifft's claim against or recovery from the United States 


government as a result of termination of the aforementioned con- 


Request No.i0: Plaintiff makes the same response as to 


Request No. 9. 


‘With respect to requests for production of documents as 
to which plaintiff has objected on the ground of irrelevancy, 
plaintiff also crjects that the search for them would be 
burdensome and entail expense unwarranted by any apparent 
relationship which such documents have to any issue in this 


action. 


C. Without prejudice to and without waiver of plaintiff's 
objections to defendant's Resuest for Production of Documents, 
as stated in Paragraphs A and B above, plaintiff will provide to 
defendant copies of the following documents: 
1. Department of Defense Settlement Proposal 
(DD Form 540) on behalf of Ajax Hardware 


Corporation, submitted on or about May 9, 1967. 


2. Application for Partial Payment (DD Form 548) 
dated January 24, 1968, with accompanying invoice. 


# 


10. 


ll. 


12. 


plaintiff on September 23, 


\ 
ae 


“Memorandum of Understanding” dated 


February 21, 1968. 


Application for Partial Payment 
dated February 23, 1968, 
invoice. 


(DD Form § 
with accompanying 


Application 


for Partial Paymen 
dated Marcn 25, c 


1968, with a 


Application 


for Partial Paymen 
dated April c 


£2, 2968, With: a 


Letter from Royce D. Zant to Salvatore J 
DeSimone, dated March 27, 1968 
Letter from Salvatore J. DeSimone to Ajax Hardware 


Corp., dated July 12, 1968. 
behalf of 
December 9, 


Settlement Proposal (DD Form 341) on 
Time & Micro Instruments, Inc., dated 
1968. 


on behalf of 
dated January 30, 


Settlement Proposal ( 
Time & Micro Instrume 
1969. 


DD Form 541) 
Wie. “Lae ..; 


Letter from Salvatore J. DeSimone 
Mfg. Corp., dated March 10, 1969. 


to Ajax Hardware 


Letter from Saivatore J. DeSimone 
Mfg. Corporation, dated March 24, 1969, including 
attached Inovice, and Modification No. AOOl to 
Contract No. DAAAI9-68-C-0039, dated March 24, 
1969. i 


to Ajax Hardware 


The documents described above will be provided to defendant in 


connection with a Motion for a Protective Order to be made by 


1975. 


Yours, etc. , 


Dated: 


New York, 


New York 


September 22, 1975 


,FOLETTI FREIDIN 
PRASHKER PELAMAN & GARTNER 
‘ ——— 
By Mi inne Lute 
/ a Member of tne Firm 
Attorneys for Plaintiff 
AJAX HARDWARE MANUPACTURING CORP. 
777 Third Avenue 
New York, New York 19017 
[27 320 


UNITED STATES DISTiICT couRY 
SOUTHERN DISTRICT OF NEW YORK 


OF OS OSS OS OS OS OBOOSOOOen Oreaseanaaeacen > 4 
AJAX HARDWARE MANUFACTURING 
CORPORATION, 
Plaintiff, 69 Civil 1900 (RHL) 
~against- MOTION FOR 
: PROTECTIVE ORDER 
INDUSTRIAL PLANTS CORPORATION, AND OTHER RELIEP 
Defendant. 
eee ete tt eee x 
SIRS 


T“EASE TAKE NOTICE that, upon the annexed affidavit of 
Pdwavd A. cCrill, sworn to September 23, 1975, defendant's request 
fox production of documents pursuent to Rule 34 F.R.C.P., dated 
September 10, 1975, the transcript of proceedings held before 
this Court on September 12, 1975 and all prior pleadings and 
proceedings had herein AJAX HARDWARE MANUFACTURING CORPORATION, 
Plaintiff in the above-entitled action, will move this Court, 
before the Honorable Richard H. Levet in Room 2103, United 
States Courthouse, Foley Square, New York, New York on September 
30, 1975, at 10:00 A.M., or as soon thereafter as counsel may 
be heard, for an order pursuant to Rules 26(c) and 37(a) (4) of 
the Federal Rules of Civil Procedure that the discovery 
requested by defendant in its Request for P-oduction of Documents 
dated September 10, 1975 not be had and that no further discovery 


in this action be allowed, on the ground that defendant is not 


AL TL 


entitled t<- the requested discovery and that such order is 
required to protect plaintiff from annoyance, oppression, and 
undue burden and expense, and for a furtner order granting to 
6 plaintiff the expenses incurred in relation to defendant's request 
for production of documents and this motion, and for such other 
and further relief as the Court may deem proper. 
Dated: September 23, 1975 

New York, New York 

Yours, etc., 


e POLETTI F 


REI 
PRASHKER FELDMAN 


DIN 
& GARTNER 


By 


A Member of the Firm 
9 Attorneys for Plaintiff 
é : AJAX HARDWARE MANUFACTURING 
CORPORATION 
777 Third Avenue 
New York, New York 10017 
[212] 688-3200 


@ To: MONASCH CHAZEN § STREAM 
733 Third Avenue 


New York, New York 10017 


é 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee ee ee ee ee em ee ee ee ce eee ee ee ce ee eee ee ee ee ee ee ee y 4 
AJAX HARDWARE MANUFACTURING 
CORPORATION, 
Plaintiff, 
69 Civil 1900 (RHL) 
-against- 
AFFIDAVIT 
INDUSTRIAL PLANTS CORPORATION, 
Defendant. 
lee hh hk eee x 
STATE OF NEW YORK ) 
37 


COUNTY OF NEW YORK, 


EDWARD A. BRILL, being duly sworn, deposes and says: 

1. I am an associate of the firm Poletti Freidin 
Prashker Feldman & Gartner, attorneys for plaintiff in the above- 
entitled action, and am fully familiar with the prior proceedings 
in this matter. I make this affidavit in support of plaintiff's 
motion for a protective order pursuant to F.R.Civ.P. Rule 26(c), 
which will terminate defendant's improper attempt to engage in 
last-minute discovery in this action, an attempt based on the now 
demonstrably mistaken factual premise that plaintiff received 
certain payments from the United States government based on the 
same loan guaranty loss for which plaintiff sues defendant in 


this case. 
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2. Upon Mr. Stream's sworn representation to this Court 
only of his “helief” that plaintiff received compensation from 
the government for its loss on its guaranty, this Court shortened 
plaintiff's time to respond to defendant's discovery request. 
Plaintiff is now able to show by incontestable documentary proof 
that defendant's attorney, Arnold Stream, Esq. was completely 
wrong in his forceful assertion to the Court on September 12, 
1975, that plaintiff received a contract termination payment from 
the United States government based, in whole or part, upon its 
loss of $161,895.75 on tne guarantee of a loan to Time & Micro 
Instruments, Inc. ("Time & Micro"). Neither plaintiff nor Time 
& Micro submitted a claim to the government based on that loss, 
which is the basis orf this lawsuit against defendant, nor was 
any such payment made by the government. This Court, therefore, 
should put a quick end to defendant's discovery efforts admittedly 
based entirely upon a “belief” which we now demonstrate to be 
without any foundation. 

3. Defendant's Request for Production of Documents. 

On September 10, 1975, defendant se>ved upon 
plaintiff a Request for Production of Documents Pursuant to 
F.R.Civ.P. Rule 34. (A copy is annexed hereto as Exhibit 1). 
This request called in a broad and general way for production of 
ten categories of documents. The first category requested 
broadly, all contract documents "relating to the engagement of 


the plaintiff and Time & Micro Instruments, Inc. ("Time & Micro") 
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Or either of them" by "any agency of «he United States Government 


during 1966 or 1967" "with respect to the manufacturing production 
Or assembling of fuses, time mechanisms or other products." 
(Emphasis added). Defendant, in Requests Nos. 2, 3, and 4 
requested all correspondence and memoranda “in any way relating" 
to the contracts requested. Requests Nos. 5 and 6 sought docu- 
ments, instruments, writings, and correspondence relating to 
termination or cancellation of the government contract or 
contracts, while Requests Nos. 7 and 8 sought documents related 
to the termination claim of plaintiff and Time « Micro, and 
records showing the receipt of funds in settlement of such 
termination claim. Requests Nos. 9 and 10 sought documents 
relating, not to government contracts or the termination claim, 
but to the “loan, guaranty, and security transaction between 
plaintiff and Time and Micro, on the one hand, and First Western 
Bank and Trust Company....which took place in 1966," and all 
related correspondence among these three parties "before, Curing 
and subsequent" to that banking transaction. Lefendant's 
request called for production of the documents at plaintiff's 
offices in City of Industry, California on October a0, 3975.. 

By letter dated September 10, 1975, however, defendant's attorney 
informed plaintiff that it intended to apply to the Court on 
September 12 for an order under Rule 34(b) advancing the date 
for production of the documents to September 18, 1975, without 


specifying the grounds for the intended application. 
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4. Defendant's Explanation of Its Discovery Reacuest. 
a ——— ee Bo DS 


Mr. Stream offered an explanation and supposed 
justification for defendant's belated discovery request for the 
first time in sworn testimony before the Court on September 12.* 
Attempting to explain why defendant sought this discovery 
virtually at the last moment before the second trial of this 
action, Mr. Stream stated that he learned for the first time 
that wee: of the existence of government files showing that Ajax 
had received a government contract for the production of fuses 
with Time & Micro as a subcont actor, that the contract was 
cancelled shortly after it was Signed, and that upon Mr. Stream's 
information and belief, Ajax filed a termination claim and 
received recovery for damages based upon termination of the 
contract (September 12 Tr., p. 5). In response to questioning 
by the Court as to the relevance of the discovery requests to 


the issues in this case, Mr. Stream explained that the requested 


SS sesstssnsesssssssssstsstinnsnsen aur 


*Limiting the broad literal l. Juage Of defendant's request, Mr. Stream 
described the request as a Simple one, stating to the Court that: 


"This notice is a notice requiring the plaintif 
to produce its Copies of the contract, its notice 
of termination, its claim against the goverment 
and its checkbooks to show the receipt of the 
funds." 
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documents related 


to the issue of damages: 


THE COURT: -eeI'm a little bit uncertain 
how that enters into damages between this 
plaintiff and this defendant. Will you 
explain that? 


MR. STREAM: Yes. We have reason to believe, 
your Honor, that the claim which was made by 


a eee a oe 
overnment was based upon 


Ajax agair 33 tne g 


its econoni .nvolvement in the ve trans- 

action tha* -cings this case before the Court, 

namely, the ‘inancing of Time & Micro in 

order to place it in a osture so it could 

pepsore the government contract. That 
inancing-- 


THE COURT: That is, the guarantee was of 
that character? 


MR. STREAM: Precisely. So, your Honor, 


the e 


Oosure of the plaintiff under that 


guarantee 1s a part--understand, I speak on 


information and good belief, we understand 


that the principal element of the government 
claim is the exposure of the Dlaintirt to 
that economic loss for which they did receive, 
we understand, a substantial recovery from 
the government.... (Emphasis added). 


Clearly, then, as explained under oath by Mr. Stream, defendant's 


(September 12, Tr., pp. 5-7). 


discovery request was based’on and justified: by Mr. Stream's 


belief that "the principal element" of Plaintiff's contract 


termination claim against the government was plaintiff's loss on 


the guarantee of the loan to Time & Micro. Plaintiff, having no 


prior knowledge of the explanation Mr. Stream was to offer on 


September 12, ‘as naturally unable to refute his assertions at 


that time, and the Court, over the objections of plaintiff, 


ordered that time 


for production of documents, or response to 


J 


defendant's request, be shortened to September 22, 1975. 

5. Deponent's Review of Numerous Documents Requested. 

In order to respond to the de“endant's request in 

the short time allowed by the Court's order, I travelled to Los 
Angeles, California 2%n Wednesday, September 17. On September 18, 
1975, I visited the plaintiff's offices in City of Industry, 
California where I was shown approximately twenty thick files 
relating to a 1966 contract between plaintiff and the Department 
of Army Ammunition Procurement Supply Agency for the production 
of fuses, and to claims arising out of termination of that 
contract. These files contained a total of many thousands of 
individual documents, letters and other papers in no apparent 
order or organization. While I could not possibly review in the 
time available each item in each file with the care necessary to 
sort out those items which might be called for under defendant's 
Notice for Production of Documents, and those which plaintiff 
was not obligated or willing to disclose, I was able to obtain 
copies of those documents showing the exact termination claims 
made by Ajax, on behalf of itself and its subcontractors and the 
sums received from the government in settlement of those claims. 
Furthermore, since the individuals involved in the termination 
claim proceedings are no longer employed by Ajax, on Friday, 
September 19, 1975 I spoke to Mr. Salvatore DeSimone, the 
Defense Supply Agency Contract Terminating Officer with responsi- 


bility for the termination claims. sr. DeSimone confirmed to me 
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what the documents show: Ajax did not claim on behalf of itself 
or Time & Micro any amount based upon the $270,000 loan to Time & 
Micro, or Ajax's loss on the guarantee of that loan of $161,895.75. 
The government's termination payments were based solely on speci- 
fied losses directly traceable to expenses incurred in performing 
the government contract. Mr. DeSimone offered to confirm this 
information in an affidavit for this Court, should any procf other 
than the actual documents be required. 
6. Ajax's Termination Claim and Government Payments. 

Ajax received a total of $249,917 in settlement of 
termi: ation claims submitted by Ajax on behalf of itsel*® and over 
twenty (20) subcontractors for losses arising out of the 
termination of Department of Army Contract No. DAA09-67-C-0039. 
$152,268.04 of this sum was for Ajax's own expenses and losses 
caused by the termination without any sum for the guaranty loss; 
the balance of $37,648.96 was paid to Ajax on behalf of the claims 
of the various subcontractors. Without prejudice to its position that 
it is not required to produce the documents requested by defen- 
dant, and without waiving any objections to the production of any 
such documents, copies of the actual claim documents and payment 
invoices reflecting the essentials of what was claimed and what 
was paid on the contract termination are described below and 
annexed to this affidavit. 

a) Ajax's Initial Claim. 
On or about May 9, 1967, Ajax submitted its initial 


claim based upon termination of the Department of the Army 
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Ammunition Procurement and Supply Agency fuse contract, for which 
Ajax was the prime contractor. (A copy of this claim, DD Form 
540, is annexed hereto as Exhibit 2). Ajax requested a total of 
$399,678, including $131,229 for twenty-two (22) separate 
subcontractor claims. No claim was included on behalf of Time & 
Micro at that time. Ajax's own claim did not include any amount 
representing any loss on the $270,000 loan guarantee. Indeed, 
that loss had not yet been suffered. The machinery and equipment 
held by the bank as collateral for the loan was not sold at 
auction until October 7, 1967, five months later. Ajax did not 
pay anythirg to the bank under its guarantee until May 20, 1968, 
a year after its claim to the government. The major elements of 
Ajax's claim, as shown on the actual claim document, were 
$8,281 for purchased parts, $46,115 for dies, jigs, fixtures and 
special tools, $135,827 in specified other costs, $35,469 in 
ceneral and administrative expenses, $35,692 in prefit, and 
$7,065 in settlement expenses. $131,225 was claimed on behalf 
of subcontractors, ‘n accordance with the regular procedure 

sreby the government settles all subcontrar * claims directly 
with the prime contractor. 

b) Partial Payments Received. 
On August 3 and November 21, 1967, Ajax received 

two payments of $50,000 each to be credited against final settle- 
ment of Ajax's own claims (no separate invoice or claim was 


submitted for these sums). An application for partial payment 
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of $50,640.01 for specified subcontractor claims was made on 
January 24, 1968, and paid shortly thereafter. (A copy of the 
application and invoice are annexed hereto as Exhibit 3). 
a ¢) Ajax Proposed Settlement. 
On February 21, 1968, Ajax agreed to accept 
$151,010.00 as full and final settelement of its own claims, 
e exclusive of subcontractor claims, less the $100,000 previously 
received, thus finally reducing the arcounts previously claimed. 
(A copy of this proposal is attached heretc as Exhibit 4). Ajax 
e sought to reserve claims “relating to Time & Micro", which were 
not included in this settlement proposal. Significantly, this 


agreement was signed, and the amount of Ajax's claim fixed, 


? > three months prior to Ajax's incurring its loss on the loan 


guarantee. 


ad) Additional Partial Payments for Subcontractor Claims. 


Ajax received additional partial payments for 
specified subcontractor claims of $6,237.00 on February 23, 1968, 
$18,234.45 on March 25, 1968, and $2,537.50 on April 22, 1968. 
(Copies of the payment applications and invoices are annexed 
hereto as plaintiff's Exhibits 5, 6, and 7 respectively). 

e) Addition * > Ajax Termination Claim. 

- On March 27 1968, Ajax submitted additional claims 
arising out of specific eupenses incurred in the settlement 
procedures. These claims, totalling $1,258.00, (added to the 


$151,010 previously proposed on February 21, 1968), increased 


Ajax's total settlement claim to S152 268. (A copy of this 
submission is annexed hereto as Exhibit 8). 
£) Reguest for Submission of Time ¢ Micro. Claim, ~ 
On July 12, 1966, Mr. Salvatore DeSimone, Termina- 
tion Contracting Officer, wrote Ajax requesting that a termination 


claim be submitted on behalf of Time & Mi-ro, and statine that 


this issue of the Time & Micro termina* on claim could not  e 
left unresolved in the final settlement of $152,268 for Ajax 
claims plus approved subcontractor settlements. (A copy of 
this letter is annexed hereto as Exhibit 9). It was apparently 


this letter which Mr. Stream saw two weeks ago, and which he 
used as a springboard, without any further investigation, for his 
completely unfounded assumption that the settlement was of 
Ajax's loan guarantee loss. (See September 12 Tr., ps S2) 
g) Submission of and Apvroval of Time 5 Micro Claim. 
Tn response to requests by the government for 
submission of a claim on behalf of Time ¢ Micro, A 


me: : 
jax submitted 


two claims. The first claim, dated December 9, 1968, was for 
$65,170.51. (A copy is annexed hereto as Exhibit 109A). The 


second claim, dated January 30, 1969, amended the first claim by 


recucing the claimed amount to $30,020.86. (A copy is annexed 


Payments for the $270,000 loan to Time 5 Micro, or any part of 


the balance of the loan remaining after the auction sale of the 


to Ajax approving a Proposed settlement of the Time ¢ Micro claim 
in the amount of $20,000. {A copy of this letter is annexed 
hereto as Exhibit ll). 


h) Final Settlement «# Ajax and Subcontractor Claims. 


On March 24, 1969, Mr. DeSimone wrote Ajax, 


enclosing final settlement papers on the termination claims, and 
approving a final payment of $72,258.04 representing the balance 
Of $52,258.04 for Ajax's own claims, and $20,000 for the Time 

& Micro claims. (A copy of the lette and enclosed documents 
are annexed as Exhibit 12). Ajax thus received a total of 
$249,917, including $152,268.04 for its own claims (including a 
$10.00 property disposal credit), and $97,648.96 for all sub- 

6° contractor claims (including $20,000 for the Time & Micro claims) 


in its capacity as prime contractor. 


In sum, the government never reimbursed Ajax or Time ¢& 
Micro for the loan loss incurred on Ajax's guarantee for Time ¢ 
Micro -- neither Ajax nor Time & Micro ever claimed reimbursement 
for that loss. Ajax's own claim of $268,449, later reduced to 
$152,268.04, consisted of expenses wholly unrelated to the 
Time & Micro loan guarantee, and indeed, was submitted and 
finalized some three morths before Ajax even paid $161,895.75 -- 
the claimed damages in this case -- to the bank on May 20, 1968. 


Requested 


7. Defendant is Not Entitled to the 
led to the Costs 


Discovery; Plaintiff is Enti 
Of this Motion. 
OF this Motion 


cm 


ih 
: As is demonstrated above, th reason claimed by 
defendant to necessitate this last minute request for discovery 
6 relating to plaintiff's damages does not, in fact, exist, and the 


A=~183 


requested discovery should be denied on that simple ground. 
Discovery in this six-year old action was completed years ago, 
with a pre-trial order fixing the issues, witnesses, and documen- 
tary evidence, signed by the Court and the parties on January ll, 
1974. Defendant's attorney has neglected the use of pre-trial 
discover, procedures available to defendant for six years. Only 
after a first trtal was completed and on the very eve of the 
second trial, did he suddenly decide that he wished to explore 
new issues and areas of discovery. Despite Mr. Stream's 
representation that he made "constant efforts -- not for weeks, 
but for years" to obtain the documents now sought from plaintifé, 
defendant never served a notice to produce these documents until 
now (September 12, Tr. P. 21). Indeed, many of the same docu- 
ments requested now relating to both the government fuse con- 
tract and the loan to Time § Micro were inquired about and 
requested during the Deposition on Written Questions of Howard 
Klein, held on February 6, 1973.*Defendant made no further 
efforts to obtain such documents when Mr. Klein, no longer an 


employee of Ajax, was not able to produce them. Despite mr. 


*Defende © asked for writings, correspondence, and memoranda relating to 
Ajax's ccatract with the government to manufacture fuses. Mr. Klein stated 
that he believed the documents were in the files of the government and the 
companies involved. (Cross-Questions 45-52). Defendant further asked for 
numerous documents related tn the loan to Time ¢ Micro (Cross-Questions 
54-90). 
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Stream's professed (and sworn) ignorance concerning the government 
contract and termination claim until just two weeks ago, moreover, 
he specifically referred to the same supposed claims during his 
summation to the jury in the first trial of this case.* If Mr. 
Stream believed those statements to be true at the time, there 

can be no excuse for his delay in instituting this discovery 
request until three weeks prior to the start of the second trial, 
and more than three months after the first verdict in plaintiff's 
favor was set aside and a new trial ordered by this Court. 

SE ee 

*Mr. Stream stated: 


"They still didn't hsow [sic] you the check that 
they had to pay to the bank but we don't know what 


they got back from Uncle Sam m the fuse contract. 
We don't know whether they recovered the loss and 
I submit to you they are under a duty to disclose 


to this jury what happened in that connection and 
you have a right to infer that there is something 


Spooky going on or they would have." 


(Transcript of Summatic, April 30, 
1975, pp. 69-70). 


The Court later instructed the jury to disregard Mr. Stream's comments 
conceming a possible recovery fran the govermment: 


"The fact that the plaintiff may Or may “ot have 
gotten same sort 7f settlement *-.- the svernment 
with regard to any fuse contract is not an iss 
in this case, and it is immaterial." 


(Transcript of Court's Charce, 
April 30, 1975, pp. 31-32). 
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If defendant had Proceeded in a reasonably diligent 
manner with its request for production of documents related to 
Plaintiff's contract termination claim, plaintif¢ could have 
demonstrated the false basis of defendant's application without 
the expense of an emergency trip to California to obtain and 
view the pertinent documents which are annexed to this affidavit. 
Plaintiff's expenses on this motion, necessitated by defendant's 
delay until the last moment in filing its unfounded and unsup- 
ported discovery request, resulting in maximum harrassment, 
Oppression and burden to Plaintiff as it attempts to prepare for 
the trial of this matter, should, therefore, be borne by the 
defendant as Rules 26(c) and 37(a) (4) of the Federal Rules of 
Civil Procedure provide. 


—_— 


/ satiines 
WARD A. BRILL 


Sworn to before me this 


23rd day of September, 1975 


EXHIBIT 1 TO EDWARD BRILL'S AFFIDAVIT 
——K————— 


DEFENDANT'S REQUEST FOR 
PRODUCTION OF DOCUMENTS 
PURSUANT TO RULE 34 F.R.C.P. 
ee 


Reproduced at Pages: 
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EXHIBIT 2 TO EDWARD BRILL'S AFFIDAVIT 
Se eS 


CEPrART YT OF CEFENSE 
-~. 


SETTLEMENT PRUPOSAL (Inventory Basis) Tae owas ; 


ere Gerwae Ne. lt-ReTL 


rom vet ava rine D-wmce PRIME CONTRACTOR Of F 
THIS PROPOSAL APPLIES TO (Check one) | COMPiNY 
A Pee COMTeACT WIT iAax w err OOATIC 
m4" met Comvace " Ol Sere AJAX HARDWARE CORPORATION 
lea! a SSS —_——— 
SUGTOMTRACT Of PURCHASE OMOEA “Ocs) STREET AOORESS 


|_ 825 SO. AJAX AVENUE 


CITY ANDO STATE 


'*€O-P@ICE tUeCOnTAACTOR 


CONTRACTOR WO SENT NOTICE OF TERMINATION 


“a x CITY OF INDUSTRY, CALIF. 91747 
| NAME OF GOVERNMENT AGENC acincy Department of the rmy 
ee ; 
OORLTS : 


Ammunition Procurement 4& Supoly Agency 


GOVERNMENT PRIME -SNTRACT NO CONTRACTORS REFERENCE 8G 


2 MOWETS PATAME OWOER THE CONTRACT MAVE BETH ASUGNED GE owE FoLLowing DAAAO9- 7 -0039 3500 
"ame OF tissomtt 


| EFFECTIVE O\TE OF TERMINATION 


January 3, 1967 
AQORESS PROPOSAL NO eee 
| ] Pe 7 mae 
20 FORM is ( Seheduie of Ascounting inlermation) 3S mOT aTTacreo. If net, eaplasnm) 


SECTION I—STATUS OF CONTRACT of ORDER aT 
ee ee 


EFFECTIVE DATE OF TERMINATION 


FINISHED JNFINIGHED OF 
ere NOT COMMENCED i 
PROOUCTS COVERED BY TERwINArEO SA rrr COVERED ay 
CONTRACT OR PURCHASE ORDER | SMUPBED AND nacaiees ringworm | BOE DORETIO! oe 00 og Sasa cka 
- | | IMORCING ees | natren eniy) Coumustes 


(es) 


(4) It «) fy 


200.200 . 500,900 

16 7 “a Woo 
! ‘ | Q18 900 3,018,900 
| Qeestery | 


5 | MISCELLANEOUS 'NVENTORY (/rom OD Ferm 547) i 
6 | WORK IN PROCESS (/rom DD Form 544) (See Seheduie A) 
7 | OMS. NGS. FIXTURES AND SPECIAL TOOLS (DD Form 345) toss ; fal a 

f | OTHER COSTS (/rom Sehedule 8) id r 7! Dai 


' ] / 
§ | GENERAL ANO AOMINISTRATIVE EXPENSES (fram Schedule OD 


uN OFIT (eepiann im Senedule D a } 35 692) 
eer pron x06 am Sebeeus +} —.821 
. yams SO TAL tome 10 19 12 ingiveive i | i 268 449) 
P= RAE SUBCONTRACTORS (frmm Seheodute | 
13 | ACCEPTABLE FINISHED PRODUCT (/ram D0 Form £43) [ 
EROSS PROPOSED Si £ Tiltems 13 tree 15) { 
17 | orsmosan ano oTmen CREDITS (fom Sehedule C) | 
8 | NET PROPOSED SETTLEWENT (S10 1/6 lone IT) | eR 
| AOWAMCE. PROGALSS & PARTIAL PAYWENTS (From Senedvie M) I 
} 
= NET PAvMENT MEQUESTEO (fiem if fess (7) 
WERE THE 17464 PeOwre 2 FOR amy imroamation 4 maerrrciae? ate 


DD .', 540 ' 


6m SEPARATE surPeRTing MmeouLes 


URACES 00 FOAM Wk | Ak ak mm 6 ORUTT 


‘ 
(Use Catwanns (b) and (ce) Onty Where 
Previous Proposal Has Been Filed) 
2 | MAW MATERIALS (ones then metals) (roan OD Form 343) } 
} PURCHASED PARTS (¢rem OO Ferm $43) | | 8,281 
4 FINISHED COMPONENTS (from 00 Form 342) (See Saneduie A) 
| 


SCHEDULE 4~ ANALYSIS OF INVENTORY COST (/rems 4 and 6) 


Furnish the following information unless not reasonably available) in respect to inventories of finished components ond work 
im process inciuric:! in (hue peraposel 


*OTa OCCT Lore } "OTL DwCCT watraiace 


"OTA SOUMECT CHEESES 


Femsetn Omnome wT 


Wore w Pencess 


rte | Capra ton Oe SSanee ans? 
Direct Engineering & clerical labor | Includes poyroll related expenses —_. 
Expense for set-up of major sub- 
contractor | Establishing Time & Micro 15,313! 
Advance payment on tooling Payment to vendor 3, 
Factory costs Direct & allocated factory end 
preporctory costs 38,436 | 
Rent commitment int & relcted costs of space 27 , 353 | 
j acquired for contract | 
Severance poy Program Manager 2,258 
Liaison & contract Adm. Expense 4) ,457 
Freight on leased equipment 81 


TOTAL 


SOMEDULE C-—CENERAL 4NO ADMINISTRATIVE EXPENSES 


ror v 
onan. OF Coronsts } et etal | CONTRACTIVG 
Cin 


G &A rate of 12.94% apolied to: 


Purchesed ports inventory $ 8,281 
Dies, jigs, fixtures & special tools 46,115 
Other costs $ 135,827 
Less: Liaison & contract 
Adm, Expense (41,457) 
Less: Direct legal fees ( 5,889) 88,481 
Claims of Sub-contractors 131,229 
TOTAL 274,106 35, 469 


10% of line 10 of Page 1 of 00540 ($225,492) 


10% of line 14 of Page 1 of 00540 ($131,229) | 13,123 
rs) 
| 


———+ 
WHERE THE SPACE PROVIDES FOR Amy INMPORMATION 1S ImSUREICIENT. ATTACH SEPARATE turroating 1¢ meOueEt 


oe 


Settlement labor Includes occupancy cherge 


R | 
| 
Lego! fees | Jack Paul 1,240 | 
| 
Sub-Total 6,879 


These amounts are subject to 
increase for additional costs 


| 
MRA mwEOIATE SUBCONTRACTORS (NO SUPPL ers ‘ 
mechan tnt 


en 


SAME AAD 1OOPERS OF SuRCO;T BACT OM oer seacReren oF 


NOTE: Claims not yet received cre excluded 


KHEOULE G—OISPOSAL ANO OTHER CREDITS 
— 


Mf prantraahie, shew reper ste!) seraunt Of dispeee irediis appimebie | pt abia thi whos peadwn ded im item 15) 
NOT E.~| ads oniual terns of smell emounrs man be <rewrmwd ane « magia eniry in Scheduler B.C. D. B and G 


PAE e FOC Se eaesatteseentsuassenattienateeasnaes 
WERE (HE track PweviEte fon sat MICAMATION (+ mbUEFICM mT «TT ace Panett tuPPoeting <mecawuns 


as 


| 
| 
| 
| 


WHERE THE tract Froviese 


‘mPORMATION 1 


CERTIFICATE 


ror 


amy MOUFFICIENT, ATTACH SEPAMATE SUPPORTING SewtouLES 


US Uncemmicsuy. adividualiy sad as an authorized resentative of @ contractor, certifies that he 
has evemined this settiemect oss! and that, to the dest of his knowledge and belief: 


1) As TO ContTeactoms Qwy CHanGes—The proposed settlement (erclusive of charges sat forth in 
and supporting schedules and explanations have deen prepared from the books of account and records of the contrac- 
tor in accordance with recognised commercial accounting actices; they aciuce only "hose cha:ges ailocuabic ‘9 the 
rminated portion of this contract; they have been prepared with knowledge * ey wiil, or may, de used direetly 
of indirectiy as the basis of settioment of a claim or claims against the United States or an agency thereof; and the 
charges as stated are fair and reasonable. 


tem is) 


(2) AS To SuBscowrTmactons’ CHances.—(a) The contractor has examined caused to Se examined, to an 
extent it consuicred adequate in the circumstances, the claims of its .mmediate subcontractors ‘ezclustve v/ trme 
fled against such immediate subcontractors vy ‘heir subcontractors) The settiements on account mumed ate 
subcontractors’ own charges are ‘air and ccasonable, said charges alloeabie to the munated portion of this con- 
‘Tract and said settlements were ccgotiatcd 1 good ‘faith and are not more ‘avorabie to its immediate subcont:uctors 
than those which ihe contractor sould make { reimbursement by the Government were rot involved; (¢) the con- 
sfactor sas received from all its immediate suocontractors appropriate certificates with respect to their claims et 
cerufeates arr «ubstantisily in the form of this certificate; and (d) the contractor hag no emation leading it 
to doubt (i) the reasonabiencss of the settioments with more remote sudcontractors of (11) the charzvs for 
them are allocable S contract. Upon receipt dy the contractor of amounts covering settlements with its \inme- 


jvate Subcoutractors, (he contractor w pay Of credit them promoptiy with ‘he aiounts w received, to extent | 
' 
hat it has not previously dione so. The tern “sudcontractor” as used above includes supplicra 
| 
+ 
} samt OF Com TRACTOR OT (Signature of authersed OMe: ai) | 
| ~ ' 
|AJAX HARDWARE CORPORATION 
! i 
mn oare | 
Cc | 
Controller | 
| mase€ OF SUMMYISOAT 4CCOUNTING OFFICAL "rms 
| | 
Stanley Goldsmith Controller 
Oo 
‘ Fe ee | , 
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SCHEDULE F - Settlements with 


Nome ond Address of 


Subcontractor 
W. L. Chopmon Co., Inc. 
2886 E. Wainut Sr. 


Pasadenc, California 91107 


Revere Copper & Bross, Inc. 
Rome Mfg. Co. Division 
Reilrood Street 

Rome, N.Y. 13440 


Minitec Corporetion 
30 Bonk Street 
Morristown, N.J. 07940 
Minitec Corporation 

30 Bonk Street 
Morristown, N.J. 07960 
Sierro Screw Products 
415 South Motor Avenue 
Azuse, California 


Sierra Screw Products 
415 South Motor Avenue 
Azuse, Califernic 


Americon Laubscher Cor~sration 
250 W. 57th Street 
New York, N.Y. 10019 


American Loubscher Corporction 
250 W. 57th Street 
“New York, N.Y. 10019 


American Loubscher Corporation 
250 W. 57th Street 
New York, N.Y. 10019 


American Loubscher Corporation 
250 W. 57th Street 
New York,N.Y. 10019 


Immediate Subcentractors & Suppliers (item 


Brief Descriotion 


of product 

cancelled 
Booster Cup (DO Form 540 $7,294 
P/N 8797516 (Lass: Advance 3,485 
3,309 


Plate, Index 
P/N 8886950 
die for) 


Plate, Retaining 
P/N 8797537 


ov/ 


(die for) 


Striker 
Owg. £8797604 


Owg. £8797535 


Pinion Second Wheel 
P/N 8797571 


Drive Shoft 
P/N 8797576 


Pinion, Ese.Wheel 
P/N 8797579 


Shoft, Bolance 
P/N 8797567 


Amount of 
Settiement 


3,309. 37 


@ 
nN 
tr 
8 


2,300.90 


20 , 887.02 


23,422.59 


642.95 


561.85 


Settier.ents with Immedicte $ 
fs nt 4 hE i. Li 


Brief Description 


Nome ond Address of of product Amount of 
Subcontractor concelled Settlement 


Sse 


Fastener Distributors Co Screw, Type “F” 258. 87 
160 Clay Street MS 24628-1 

Hockensock, N.J. 0760) 

Fastener Distributors Co. Pin Spring 89.25 
160 Clay Street MS 16562-212 


Hockensock, N.J. 07601 


unter Spring Division Power Springs 4,543.30 
Ametek, Inc P/N 7697540 
} Spring Avenue 
Hatfield, Pa. 
Hunter Spring Division Pull Wire Assembly 899.01 
Ametek, Inc. P/N 9205733 
1 Spring Avenue 
Hatfield, Pa. 
C.E.M. Co., Ine. Spirol Spring Pins 935.00 


24 School Street P/N 879753 
p Danielson, Conn. 


“detional Rivet & Mfg. Co. Pin, Striker Guide 
Weupun, Wisconsin P/N 8797594 Rey “E" 


Sefety 
8797593 Rev "E" 


mn, Mech. Locating 
N 8797591 Rev "E" 


Zile Manufecturing Corp. Striker Plug , 75.00 
16201 So. Broadway P/N 8797595 Rev “E" 
Gardena, Calif. 90247 


Kaddis Manufacturing Corp. River 85.00 
300-316 Hudson Averue P/N 8797566 
Rochester, N.Y. 14605 


The Fossan Compony Cap, Detonctor 1,902.50 
73 Arch Street P/N 8797533 
Greenwich, Conn. 


Nome ond Address 


Subcontractor 


« 


r 
'orrington 


, a ae 
Zimney Corporation 
160 Teylor Street 
Monrov 
Lecse ogree t on specic 


fooling onc equipment 


EXHIBIT 3 TO EDWARD BRILL'S AFFIDAVIT 


- i al a + > Bore ees DAV ae rom Approved. j 
£ APPLICATION FOR { ARTIAL ws AAENT budget Bureou No 22-2072 ' 
| Ry noone orm a eT eT reece pee ory epERR eT Se Ea Tag SRST 
we a For use by Prime Control r Subcontractor under contracts terminated for it venience of tne Covernment 

) ARS 2 Seti prterlear a atctibtnpletces oe 


nae ‘ 
WS APRLICATIO€N AFPLIES TOD | Chect one) ~ APPLICANT “ 


ne 


8 & Pees CONTRACT WITH SuXCOnTAACT Of 
¢ wt Cer cement Pve_Masl Ooose 


————_—_—_— -—- -— —— 
PBCOMTRACT O8 PUCTHASE OPDER NUMBERS) 


AJAX HARDWARE CORPORATIO 


STREET AOORESS 


N 


CONTRACTOR VIO ANT MOTI OF TIRMINATION 


—_— 


825 So. Ajax Avenue 


CITY ANO STATE 


| 


City cf Industry, California 9174; 


© COMTRACTOR Aas CMR AAITED (Fae) OF MAS ASWEHTO MOmETS Sut UDER TPE COMIEALT. Give Det FOLLOW RG, 
ptAead AD ADDESS OF FIMANC ING INSTITUTION 


-- ~ . ° ome 


ee Soren ene? Department of the Army 


en 4 
mmunition Proc..rement & Supply Agency 


GOVERNMENT PRIME CONTRACT NUMBER 
DAAA-09-67-C-0039 


MAME AND ADOETSS Of GUARANTOR | CONTRACTOR'S #EF ERENCE NUMBER 


| 350C Pap ‘ 


‘ \ | EFFECTIVE OaTE CF ThcazkTiOa «Sati OF TH MAAICATION : 
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| SETTLEMENT PROPOSAL 
SECTION 11.—APALICANT'S OWN TERAUINATION CHARGES ; O 
(Eacteerve of hrs Suocommaciers’ Chorpes) ATTACHID 


X] PECVIOV HT SUSarTTO 
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SECTION I1!.—AGROEMEMT OF APPLICANT 


IN CONSIDERATION OF AN ¢ PARTIAL 
PAYMENT WHICH MAY BE MADE, THE 
APPLICANT AGREES AS FOLLOWS: 


(1) Repayment or Excess.—If any partial paymenc 
made to the contractor is in excess of the amount 
finally determined to be due on its termination claim, 
‘the excess shall be repaid to che Government upon 
demand, with interest at che cate of 6 percent per 
annum. Interest shall be computed for che period 
from the date of the excess payment to the date of 
repayment, excepe that (i) no interest shall be 
charged for any such excess payment attributable to 
a reduction in the contract termination claim by rea- 
son of retention or other disposition of termination 
inventory, until 10 days after the date of such reten- 
tion or disposition, or such later date as determined 
by che contracting officer by reason of the circum- 
stances, and (ii) no ineerese shall be charged for 
overpayment under cost-reumbursement type research 
and development contracts (without profit or fee to 


ae 
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the contractor) if the overpayments are cepaid to the 
Govemmene within 30 days after demand. 
(2) Prompt SetripmMent OF CLAIM.—The applicant 
will make every reasonable effort to expedite final 
settlement of the termination claim and the claims 
of its subcontractors, if any. as: - 


(3) Disposat anD RETENTION oF INVENTORY.— 
Whenever the amount of any proceeds hereafter re- 
ceived by the applicant on the disposal of termination 
inventory, plus the cost or agreed value, as the case 
may be, of any termination inventory which the ap- 
plicant hereafter elects to retain, exceeds the amount 
stated by the apolicane im this application as che 
amount of his charges (Section II, Line 9) and the 
amount of such credits has not been included on 
Section If, Line 6 (Disposal and Other Credits), che 


applicane within i9 days will notify che contracting: 


agency of the amount of credits on account of such 


inventory disposal or retention. 


The undersigned certifies chae she amount of his own charges (exc/usive of subcontractor 
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the date of this application and allocable to the terminated portion of its contract Number 


dared_October 19, 1964 U.S. ARMY is not less than $2 


. chac, to 
(bres Sa. Il. Lime 9) 


the bese of applicane's knowledge, the amounts received are as set forth above; and that the applicane has 
not assigned any moneys payable under this contract, excepe as set forch above. 
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CX OROCERED | SHIPPED 1% UNIT) STOCK NUMBER DESCRIPTION | UNIT PRICE 


y | | cancentarzon CRARGES PER OUR SETYLEMENT | 
‘ AGREEMENT WITH THE FOLLOWING SUB-CONTRACTORS} | 50,640.01 
| Zimney Corporation $ 6,490.00 
| Revere Copper & Brass, Ine. 23,581.70 | | 
The Fosson Company 1,870.42 
| The Torrington Company 75.00; : 


Minitec Corp. 2,444.17 
American Laubscher Corp, 2,936.60 | 
Fastener Distributors Co. 250.00, 
C.E.M. Co., Inc. 264.12 | 

National Rivet & Mfg. Co. 68.00 | | 
Zila Manufacturing Corp. : 75.00 | 
Kaddis Mfg. Corp. 85.00 |: 
Sierra Screw Products 12,500.00 


The payment covered by this voucher is al | Pe ei a, 
| partial payment on account of the Contractor's Be ee 
termination claim under Contract No. DAAA~09+67-Cc-0039, 
made pursuant to Section VIII of the Armed Services 
Procurement Regulation. 


0% AGOITIONAL CHARGE FoR SMOREM CASTS 


NUMERICAL FILE TOTAL AMOUNT map 50,.640./ 
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- EXHIBIT 4 TO EDWARD BRILL'S AFFIDAVIT 


MEMORANDUM O 


Ajax Hardware Corporation will accept $151,010.00 as full and final 
settlement of their claim against: the Government exclusive of Sub-Contractor 
claims in connection with the convenience termination of Contract DAAA09-67-C-0039 
less the $100,000 previously paid by the Government. Ajax is not entitled to any 
further termination settlement expenses within its own organization incurred in 
connection with the settlement negotiations of subcontractors’ claims. 


The total amount paid to Ajax to date amounts to $150,640.01 of which 
$50,640.01 applies to Sub-Contractors' claims as approved by the Termination 
Contracting Officer. 


The disbursement of $150,640.01 is as follows: 


Ajax Hardware Corporation $ 100,000.00 
Revere Copper & Brass, Inc. 23,581.70 
Sierra Screw Products 12,500.00 
Zimney Corporation 6,490.00 
The Fosson Company 1,870.42 
Minitec Corporation 2,444.17 
American Laubscher Corporation 2,936.60 
Fastener Distributors 250.00 
C.E.M. Company, Inc. 264.12 
The Torrington Company 75.00 
National Rivet & Mfg. Company 68.00 
Zila Manufacturing Corp. 75,00 
Kaddis Manufacturing Corporation 85.00 

Total $ 150,640.01 


The rights and Liabilities of the parties under the Contract are hereby 
reserved as to the claim relating to Time and Micro including but not Limited 
to the $5,000 advance by Ajax to Time and Micro. 


Claim by Ajax for attorneys fees resulting from litigation with Sub- 
Contractors (excluding Time and Micro) is hereby waived. 


The claim for refund by Ajax of customs duty paid by Ajax in the 
amount of $2,887.00, which Ajax is entitled to retain in the event of recovery 
but which, L1£ denied, shall not be a basis for an increase in the termination 
settlement. 


Ajax also agrees to vigorously pursue the settlement of the remaining 
Sub-Contractors claims and if necessary will assign the right to the Government 
to directly settle and pay the Sub-Contractor upon the Government's demand. 


Ajax Hardware Manufacturing Corporation 


825 South Ajax Avenue 
City of Industry, California 


Yerman D. Louis, President 
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SECTION 111. AGREEMENT OF APPLICANT 
a” th, 2 2 ee eS ee 


IN CONSIDERATION OF ANY PARTIAL 
PAYMENT WHICH MAY BE MADE, THE 
APPLICANT AGREES AS FOLLOWS: 


) 


(1) Reearment or Excess.—If any partial payment 
made to the contractor is in excess of the amount 
finally determined to be due on its termination clairn, 
the excess shall be repaid to the Government upon 
demand, with interest at the rate of 6 percent per 
annum. Interest shall be computed for the Period 
from the date of the excess Payment to the dare of 
repayment, except that (i) no interest shall be 
charged for any such excess payment attriburable to 
a reduction in the contract termination claim by rea- 
son of retention or other disposition of termination 
inventory, until 10 days after the date of such reten- 
tion or disposition, or such later date as determined 
by the contracting officer by reason of the circum- 
stances, and (ii) no interese shall be charged for 
overpayment under cost-reimbursement type research 
and development contracts (without profit or fee to 
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The undersigned certifies chat the amount of his own charges (exclusive 
the date of this application and allocable to the terminated por 


dated _OCtober 19,1965: U.S. Army 


the besr of applicane’s knowledge, the amounts received are 
not assigned any moneys payable under this contract, excepe as set forth above. 


the contractor) if the overpayments are repaid to the 
Government within 30 days after demand, 


(2) Prompt Serriemsnt or Ctaim.—The applicant 
will make every reasonable effort to expedite final 
settlement of the termination claim and the claims 
of its subcontractors, if any. 


(3) Disposat AND RETENTION oF INVENTORY.— 
Whenever the amount of any proceeds hereafter re- 
ceived by the amnlicant on the disposal of termination 
inventory, plus the cost or agreed value, as the case 
may be, of any termination inventory which che ap- 
plicant hereafter elects to retain, exceeds the amounte 
stated by the applicanc in this application as the 
amount of his charges (Section II, Line 9) and the 
amount of such credits has not been included on 
Section LI, Line b (D ‘%esal and Other Credits), the 
applicant within 10 will notify the contracting 
agency of the amount of credits on account of such 
inventory disposal or retention. 
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CANCELLATION CHARGES PEN OUR SETTLEMENT 
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W. L, CHAPMAN CO, INC, $6,237,006 
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Aécoamition Procurenent and Supply Acuncy 
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eS 
-TION I1],—-AGREEAAINT OF APPLICANT 


IN CONSIDERATION OF ANY PARTIAL 
PAYMENT WHICH MAY BE MADE, THE 
APPLICANT AGREES AS FOLLOWS: 


(1) Repavment or Excess.—If any partial payment 
made to the contractor is in excess of the amount 
; finally determined co be due on its termination claim, 
the excess shall be repaid to the Government upon 
demand, with interest at the rate of 6 percent per 
annum. Interest shall be computed for the period 
from che date of the excess payment to the date of 
repayment, except thac (i) no interest shall be 
charged for any such excess payment attributable to 
a reduction in the contract termination claim by rea- 
son of retention or other disposition of termination 
inventory, until 10 days after che date of such reten- 
tion or disposition, or such later date as determined 
by che contracting officer by reason of the circum- 
stances, and (ii) no interest shali be charged for 
overpayment under cost-reimbursement type research 
and development contracts (without profit or fer to 


the dace of chis application and allocable co che cerminaced portion of its contract Number 
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SECTION IV.—CERTIFICATE OF APPLICANT 


, is noe less than $ 


the contractor) if the overpayments are repaid to the 
Government within 30 days after demand. 


(2) Prompt Ssrttemant oF Cisim.—The applicant 
will make every reasonable effort to expedite final 
settlement of the termination claim and the claims 


of its subcontractors, if any. 


(3) DiseosaL AND RETENTION oF INVENTORY.~ 
Whenever the amount of any proceeds hereafter re- 
cetved by the applicant on the disposal of termination 
inventory, plus the cost or agreed value, as the case 
may be, of any termination inventory which the ap- 
plicanc hereafter elects to retain, exceeds the amount 
stated by the applicant in this application as the 
amount of his charges (Section II, Line 9) and the 
amount of such credits has not been included on 
Section II, Line b (Disposal and Other Credits), the 
applicant within 10 days will notify the contracting 
agency of the amount of credits on account of such 
inventnry disposa! of retention. 


The undersigned certifies thac che amount of his own charges (exclusive of subcontractors’ charges ) due as of 


DAAACIG7-C-0059 


152,010.05 


( Frome Sev. (1. Line 9} 


; chat, co 


the bese of applicane’s knowledge, the amounts received are as set forth above; and chat the applicant has 


noc assigned any moneys payable under chis concract, excep as set forth above. . 
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HEP SE SAY SRAM TANS WUVOICE 
DISBURSING OFFICER NOES BRS att sence se 
DEFENSE CONTRACT ADMINISTRATION tte Ra meee I Perey 
SERVICES REGION 5 
11099 South La Cionega Boulevard 
Los Angeles, California 90045 - 
TERMS preen 
EhShaysisses 


SMEARS | 


BAY? 2353: "ees i355 Nebnebie | 
On wt CANS iso aep 
— EPI I reels ce ee 
“+ ™ ' fcj.° @) ry DATE DERINWOICE 
WS RECEIPES RAR Gc ot te Ae py 
elt tala ee 
CUSTOMER OF OER wUMeER | ome 7 ll hes H 
An Dare 2 
DASA09-67-C-0039 } RECEIVED 
ee f 
ROUTING 


CANCELLATION CUARGES PER OUR SETTLIVENT 
AGREEMENT WITH. THE FOLLOWING SUB-CONTRACTCR: 18 , 23445 


KADDIS MANUFACTURING CCAP, $ 95.00 | 

AYERS TCCL CO. 2,370.00 |; 

SCUAEVITZ ENGINEERING CCRP, 14,197.00 

KYIKSET PCWDERED METAL PRODUCTS 1,473.30 ; 

|  |REVERE COPPER AND BRASS 94.15 
$18,234.45 


\ 


re 
ae 
ae 


8% AOI TIONAL CwanGE Fon SPOKEN Cases | 


NUMERICAL FILE TOTAL AMOUNT Bam 1B, 234.45 
= A-204 


.) 


EXHIBIT 7 TO EDWARD BRILL'S AFFIDAVIT 


eee 


H tlmeril OF CErense 
. APPLIC ES 
i" > 


a © 


J For use by rime © 
BMH APrUCATIOn APPLIES TO (Chet o~ 


| & Pewee CowrEact wine 
Tet COV tex mew 


Suet Owleac’ of 
PVC MALL Cone 


B BUBCOMTIACT Of PURCHASE ODER MUMAE RIS) 


CONTRACTOR WHO SENT NOTE OF TLEMIN ATION 
SS <undisnenenses 
§ Mane 


ADORESS 


© CORTEACTOR S45 CUMSAATD /CaN) OF RAS ASLICAE® MONET) CUM UIE Df (Ont ead? 
Masse AMD ADDRESS OF FINANCING INSTITUTION 


Tt ht MOUS = 


| NAME AND ADORESS OF GUARANTOR 


J NAwE ANO ADOEESS OF ASSIGNEE 


SECTION 1.—STATUS C¥ CONTRACT OR ORDER AT 
FIMISEO 


PROOUCTS COVERED BY TERMINATIO | 
COMTRACT Of FPUBCHASI C8042 


(e) 


FU P.D. M524A5, MPTS 


CARTY | } 
$ } 


SECTION 11.—APPLICANT’S OWN TERMINATION CHARGES 


\ (Exchvwe of his Svcon@octert Charges) 


LSet 


~ 


ACCEPTABLE FINISHED PROOUCT (or cemrrect priced 
_— ee 
WORK IN PROCESS 


| RAW MATERIALS, PURCHASEO PARTS, AMO SUPRLIES 


GENEIAL AMO ADWNISTLATIVE EXPENSE 
5 TOTAL (imme of limos I 
@| TOOL, ones, 
Omen costs 
SETTLEMENT EXPENSES 


7. 2, ond 4) 
GS, PUXTURES, ETC 


' 
| 
| TOFAL (mem of iene 5, 4. 7. und 8) 


rT} SUBCONTRACTO® SETTLEMENTS APPEOVED BY CONTRACTING OFFICER Of SETT 
AUTHORITY ANO PAID BY APPLICANT 


AMOUNTS RICH VID 


e | UMOUDATEO PARTLAL, PROGHESS. AMO ADVANCE PAYMENTS RECEIVED 
oct aclnionininl neal 

s| OSPOSAL AMO OT *R® Cecorrs 

e | TOTAL (wer of lowes @ od 5) 

@ Ae QUNT OF PARTIAL PAYMENT REQUESTEO 

° TOTAL (mew of fenen ¢ ond @) 


DD 2s. 543 


NOs 08 rows bd, | 478 37, we 4 Core 


CN OR PARTIAL 


Con chor or Subcon’ ractor under contracts terminated fo. 


£O UNTER A CELEGANION OF 


A-205 


—- 
vod 


ive. 


~ No. 22-8077 


PAYM ENT sos, 


Me convenience cf te Government 
APPLICANT 


AJAX HARDWARE CORPORATIO: ON 


STFTET ADORESS 


825 South Ajax Avenue 


CITY AMO STATE 


City of Industry, California 91747 


| MAME Of COVERNMENT AGENCY epc. OL array 
Acmmunition Procurement and Supply Ageacy 
GOVERNMENT PRIME CONTRACT NUMOER 


DAAA09-67-C-0039 


CONTRACTOR'S REFERENCE PrUmseR 


Cre 


3500 
EAFECTIVE DATE OF TEReBATION TT a 
Jan 3, 1967 22 April 1968 
AmOUAT BE QUESTEO APPLICATION MUMSER UNDER THIS TELM ORATION 
s 2,537.50 


EFFECTIVE DATE OF TERMINATION 


——— 
UNTIMUSHEO O8 | 
MOT COMMENCIO 


TOTAL 
COviazto sy 
CONT@ACT 
Or Cacia 


(9) 


SETTLEMENT PROPOSAL 
2. «Oates 


B reemousr svamerre 


CHARGES AS USTIO IN 
SATTLIMINT PROPOSAL 


. 159,444.51: 


)} s ‘ ° ; 
LL LS 7 
SECTION 111. AGREEMENT OF APPLICANT . ° mine 


2 
IN CONSIDERATION OF ANY PARTIAL the contractor) if the overpayments are repaid *o the 
PAYMENT WHICH MAY BE MADE. THE Government within 30 days after demand. 

e APPLICANT AGREES AS FOLLOWS: | 
| (2) Promper Serriement or Ciaim.—The applicant 
(1) Repayment or Excess.—If any partial paymenc will make every reasonable effort to expedite fina] 
made to the contractor is in excess of the amount settlement of the termination claim and the claims 
finally determined to be due on its termination claim, of its subcontractors, if any. 
the excess shall be repaid to the Government upon 
id demand, with interest at the rate of 6 percent per (3) Dtsposat and RETENTION of INVENTORY. — 
annum. Interest shall be computed for the period Whenever the amount of any proceeds hereafter re. 
from the date of the excess Payment to the date of ceived by the applicant on the disposal of termination 
tepayment, except that (i) no interese shall be inventory, plus the cost or agreed value, as the case 
charged for any such excess Payment actributable to may be, of any termination inventory which the ap- 
bd a reduction in the contract termination claim by rea- Plicant hereafter elects to retain, exceeds the amount 
son of retention or other disposition of termination stated by the applicanc in this application as the 
inventory, until 10 days after the date of such reten- amount of his charges (Section II, Line 9)-and the 
tion of disposition, or such later date as determined amount of such credits has not been included on 
by the contracting officer by reason of the circum- Section II, Line b (Disposal and Other Credits), the 
bad stances, and (ii) no interest shall be charged for applicant within 10 days will notify the contracting 
overpayment under cost-reimbursement type research agency of the amount of credits on account of such 
and development contracts (without Profit or fee to inventory disposal or retention. 
% 
4 


| 


SECTION 1V.— CERTIFICATE OF APPLICANT 


The undersigned certifies that the amount of his awn charges (exclusive of subcontractors’ charges ) due as of 
, ae , -67-C-003 
the dace of this application and allocable to the cerminaced portion of its contract Number _DAAA09~67-C-0039 


dared_19 October 1966 wich__U. S. Arny is not less than $151,010.00 _—i. thar, to 


—— 
(Prem Se il. Lime 9) 


the bese of applicanc’s knowledge, the amounts received ace as see forth above: and chac che applicane has 


Mot assigned any moneys payable under this contract, excepe as set forth above. 


MAE OF APPUCANT 


BY (Signomre of ov Roi) r 7 7) PR 
HARDWARE CCORPORAT / F U4} ff / a! 
AJAK HARDWARE CORPCRATIGN | Li VLA) 


A u 4 
| TITLE Oare 
Stanley Goldgviith | 
i |; Controller UV 22 APR 1968 
—_= 
‘ WHERE THE SPACE PROVIDED ANY INFOKW ATION S INSUFFICIENT, ATTACH SEPagat PORTING SCHEOULES 
e- 2 


A-206 


SPAUVVA RIS ¢ A TT rN 


AY pa DD ate 
\ BSAK HAO OWARE C UU TMi Of ATION 


PE EE ASPs es 
ee } 825 SOUTH AJAX AVE, CITY OF INDUSTRY, CALIF. 91747 213 pS : yond 
Umberlon 7 7 INVOICE NO 
look SAT a EES es 
lao ice! 101006 
ise ang SOLD TO: , PLEASE ; MA THIS INVOICE 
same ae Dis sreing Officer PLEASE AY FRO ril> JIL 
Serrree ro re sen T REMITTANCES YO 
couse Defense Contract Administration gaa 9 oor Sipe ethno 
srtcirise ~ id Y ~ 
Services Region = Lugs Angeles 54891 TERMINAL ANNEX 
t OS ANGE CALIF. 90054 
11099 South La Cienera Blvd. Los LES. CALIF. 900 
. ADORESS PURCHASE ORDERS ANO AL 
os Angeles, California 90045 OTHER COARESPONOENCE TO US AT” 
625 SOUTH A4JAK AVENUE 
CITY OF INDUSTRY. CALIF. $1747 
TERMS ee 
wer 5 | state | Cust +o | Tene 
24J95.9.4.. NET 30 OAYS o- 
F.0.8. OUR FACTORY | 
SHIP TO PAYABLE (iN ame RICAN FUNDS | | 
ON AN AMERICAN BANK 
Ca From CUSTOMER OCAOER NUMBER Snir 


BARADS~67°C-0029 ee ot ey 


ROoOuTIing 


Tey] T ~ gO ITTR -2 50 amet SS 
OrRmLo SHierto I% unit STOCK NUMBER DESCRIPTION UNIT PRICE j AMOUNT 
ss AMES G. MEK (iastaC Rises a oma aH 
: c } 


Cancolletion cherres per our Settlement 
Agreoment with the following fubcontreccors: 


United Screw & Bolt Corp. 350.60 
Total § 2,537.50 
ihe paynent covered by this Voucher is a portial 
oyment on account of the Subcontractor's 
cmmination Claim under Contract DAAAO9-67-C-0039, 
ed@ pursuant to Section VZII of The Armed 
ervices Procurement Regulation 


< 


| 
Chondlor Leasing Corp. §$ 2,187.5 | 


Be ADOITIOMAL CHARGE FOR BROKEN CASES : : 


‘ bree? TOTAL AMOUNT 2,537.50 


3 TO EDWARD BRILL'S AFFIDAVIT 
aah es 


27 Morch 1962 


Defense Contract Acciuistration Services Region 
Los Angales 

11099 South La Cienera Blvd. 

Los Angeles, Colifornia 90045 


Attention: DCRIL-CT 
Salvatore J. DeSinone 
Termination Contracting Officer 


Subject: Contract DAAA09-67-C-5039 


Gentlemen: 


Beference our conversation of 26 March 1960, it is 

wsted that the Termination Contracting Crficer 

-ider additional termination settlement epenses 

curred in connection with the negotiations of sub- 

contr. tor'se claics, even though Mr. Louis agreed, 
in his Hemorandws of Understanding dated 21 February 1968, 
thst Ajax wae not entitled to any further termination 
settlement expenses within it's cem organization in 
connection with the settlement of subcontractors’ claizns. 


As you know, I have expericonced considerable difficulty 
with some of the subcontractors in adfecting acceptable 
settlement egreencnts. 


Since 17 December 1967 through 27 March 1968, the 
following additional expenses have been incurred by 
Ajex personnel as indicated: 


Royce D. Zant 
62 hours @ $5.05 per hour .. . $ 313.10 
69; bre @ $5.78 per hour ... 4OL.71 
Mileage expense 
1,084 miles @ 8¢ per mile .. 86.72 
Telephone expense ceeee 25.00 
Postage expense Pope ata ye 15.00 
Thelma Martin, Secretary 
$2 houre @ $2.96 per hour ..._ 151.98 $ 993.51 


Projected Settlement Expenses for 
the remaining two Subcontrectors 
(United Screw and Bolt, Chandlar) 
10 hours G $5.78 ee a $7.80 


S hours G 2.% > ©. @ & @ & @ 14.90 72.79 


Subtotal 610.06 0.6 * 6 0:6 8.6. 5 3 1,066.2 
Gé&a or Ge Cc ee 2 6 62. eo 2 CO S 191: 


Total A-208 i 2258-2 


27 March 1965 


LAER ~ Les Angeles 
Attn: DCBRL-CT 
Tage Tuc 


It 18 recuested thet you cdvise Sisx wnether or net 
this additional termination settlement expenses 
meets with your cpprevsl. 


Sinceraly yours, 


Royce D. Zant 
Coatrect Adninistrator 
Tevices and Systems Divicion 


RDZ/ta 


=a) ~ 
EXHIBIT. 9 TO EDWARD BRILL'S AFFIDAVIT | 


. DEFENSE SUFPLY AGENCY 
DEFENSE CONTRACT ADMINISTRATION SCRVICES REGION. LOS ANGELES 
11099 SOUTH LA CIENEGA BOULEVARD 
LOS ANGELES, CALIFORNIA 90045 


‘we REPLY ‘ | 
nerento DCRL-CT 12 July 1968 
CERTIFIED MAIL - RETURN RECEIPT REQUESTED { 


. Ajax Hardware Corp. - | 
e 825 So. Ajax Ave. 
City of Industry, Calif. 91747 | 


ATIN: Mr. Norman D. Louis, President | 


e SUBJECT: Terminated Contract DAAAO9-67-C-0039 
Terminated agreement with Time & Micro Instruments, Inc. 


Gentlemen: 


By letter of 10 July 1967, this office requested that you obtain a 
properly certified termination claim from your subcontractor, Time & 
Micro,Instrunents, Inc., that would be suitable for cost and technical = 
evaluation by the Government _ 


qT) _ Despite numerous written and telephonic requests your subcontractor 
declines to cooperate with you in this regard on the basis that his 
subcontract did not contain a Government subcontract termination 
clause. Section 8.209.2 of ASPR states that failure of a prime contractor ~-> 
to include an appropriate termination clause in any subcontract, or to 
exercise his rights thereunder, shall not increase the obligation of 
the Government beyond that which would have arisen if the subcontract 
had contained an appropriate termination clause. If subject agreement 
had contained such a clause your subcontractor would have been required I 
to present a properly certified claim within six months after cffective beet at 
date of termination. In order to be fair to all parties, I have extended “7 | : 
@ this response time to over 18 months after effective date of termination. 7° 3-!~ : 
Because of circiumstances surrounding this mecter, it would be detrimental 
to the best interests of the Government not to enforce its rights under a4, 
the contract to receive a total claim package within the one year period ei 
specified therein, 


owe» 
ey 


LJ As you were advised during recent telephone conversations, I see no 

sound basis for reserving this unresolved issue in our settlement and must 
render a unilateral determination of the amount, if any, owed to Time & 
Micro Instruments, Inc. under subject terminated contract. Previous notice 
to render a unilateral determination was not enforced because of your 
subcontractor's continued promises to promptly submit an acceptable claim. 


1 eee 


® , JUL 15 1968 
A-210 H 


oe 2 sf 


DCRL-CT ‘ 
SUBJECT: Terminated Contract DAAA09-67-C-0039 
Lo) Terminated agreement with Time & Micro Instruments, Inc. 


12 July 1968 


In accordance with Section 8-210.7(b) of the Armed Services Procurement 
Regulations, a 15-day final notice is hereby given to furnish this office 
on or before 30 July 1968 any written evidence substantiating the amount 
claimed to be due subject subcontractor that will aid the Termination 
e , Contracting Jfficer in making a fair determination. 


Our proposed negotiated settlement of your own Settlement Proposal in the 
amount of $152,268 plus.approved subcontractor:settlements will be presented 
to the local Settlement Review Board promptly upon my detennination, or 

e resolution, of subject outstanding subcontractor matter on 31 July 1968. 


Sincerely yours, 


; Pog dt —— 
SALVATORE esi LONE roa 

| 7 ia ee aes Officer 

Copy to: 
e> Time & Micro Instruments, Inc. 

| Jack Paul, Special Counsel 

% 
. e ad 

e 


EXHIBIT 10A TO EDWARR BRILL'S AFFIDAVIT 


: DI—ARTMENT OF DEFENSE alk sirebicrnen’ 
e SETTLEMENT PROPOSAL (Tota! Cost Rasis) otek Uonen Has $2-50tt. 
FOR USE DY A FIXEU-PRICE PRIME CONTRACTOR OR FIXEO-PRICE SUBCONTRACTOR 
THIS PROPOSAL APF'LIES TO (Check one) COMPANY 


Ty oes coset weit iX} suseenenncs on Time & Micro Instruments, Inc. 
SUBCONTRACT OR PURCHASE ORDER NO(S). “STREET ADORESS 
e TWX 1414 Avenue of the Americas 
CONTRACTOR WHO SCNT NOTICE OF TERMINATION CITY AND STATE 
NAME New York, New York 10019 
Ajax Hardware Manufacturing Corporation NAME OF GOVERNMENT AGENCY 


ADORESS 


A 


PSA, Joliet 


City of Industry, California 91747 GOVERNMENT PRIME CONTRACT NO. | CONTRACTOR'S REFERENCE NO 
® IF MONEYS PAYABLE UNOSR THE COMTRACT HAVE BEEN ASSIGNED, GIVE THE FOLLOWING | DAAGOI -67-C-0039 
sci Tr tee PB cnet ad tet ls 222s ach icles ight att bene aes Se ee ea 


EFFECTIVE DATE OF 
_30 December 1968 : 
PROPOSAL NO, | CHECK ONE 


a INTERIM ‘x FINAL 


NAME OF ASSIGNEE | 
Ajax Hardware Manufacturing Corporation 
ADORESS 
City of Industry, California 91747 
00 FORM $4 (Schedule of accounting information) CJ is x] IS MOT ATTACHED. (If not. explain) 


SECTION I—STATUS OF CONTRACT OR ORDER AT EFFECTIVE OATE OF TERMIN,.TION 


ees er UNFINISHED C8 


} 

ON HAND NOT COMMENCED ar 

ROOUCTS COVERED BY TERMINATE -}—____$_— ER 
PASONTRACT OR PURCHASE ORDER PREMEDUSEY, | PAYMENT TO BE | PAYMENT NOT TO! suacsccenniy | “Sontaact 
SHIPPED AND RECEIVED BE RECEIVED CAumereh at | Set Toe OR ORDER 
INVOICED THROUGH | THROUGH ihe (| COMPRIED one 
eg INVOICING =| -—sINVOICING eee I 
' (e) | (4) (e) i) (e) 

4 ‘| 250,000 


Setback &T 


$_317,500 


(b) 


6. ee} fT 
ead Ses pe 


SECTION II—PROPOSED SETTLEMENT 


(Use Columns (5) and (c) Only Where 
Previous Proposal Has Been Filed) 


INCREASE OR 
DECREASE 3Y 
THIS 9 peta 
G 


FOR USE OF 
CONTRACTIN 
AGENCY ONL 


TOTAL PREVIOUSLY Y 
PROPOSED 


(>) 


(e) 


ry 
hot ¢ 


OIRECT MATERIAL 
OIRECT LABOR 


4,966.30 
20,594.27 
50,670.51 

7,500.00 
36,170.51 


e . 


GROSS PRCPOSEO SETTLEMENT (ftemr (3 theu 14) 
DISPOSAL ANO OTHER CREDITS 
NET PROPOSED SETTLEMENT (item /S jess 16) 
ADVANCE. PROGPESS AND PARTIAL PAYMENTS (/rom Schedule H) 
_ NET PAYMENT REQUESTED (/een /3 less /9) 
'Column (¢), Section i, snould ouly be used im the event of « partial termination, a which case the total cost reported in Section If should be accumulated to Jate 


of completion of the continued portion of the contract and the deduction for Grished product (item 10, Section If) should be the contract price of Amisned product io 
Columns (5), (¢) and (¢), Section I. 


NOTE. —lnventary schedules (00 Forms $42, $43, $44, and $45) aoplicasle ta Inventories allocad!e to (his contract and on hand at date sf termination must Se fled. See Instructions 


WHERE THE SPACE PROVIDOLD FOR AMY INFORMATION IS INSUFFICIENT, ATTACH SEPAHATE SUPPONMTING SCHEDULES 


DD) . me OG A-212 


1 REPLACES 00 FORM 341, 1 MAR 34, WHICH IS COSOLETE 


SCHCOULC A-INDIRECT FACTORY EXPENSE (fre. 
Sa nathan dade ARM a 
FOR USF OF 
METHOO OF ALLOCATION AMOUNT CONTRACTING 
: ; ACENCY OWLY 


DETAIL OF EXPENSES 


Salaries 


x Shriro Foy. , ee : 13,000.00 | 
K. Muller r ; 3,000.00 | 
Erisman 2,990.00 | 
Kaplan : hss a» fs: 280.00 | 
Hilt ; Pa me bes ; ; 2,537.50 
Harsh : ee : ; i 942.50 
Johns = oe re rep a a bo: | 
Payroll Expense x 198:69 


[ER — 
SCHEDULE B—OTHER Costs (/tem 5) 
> Shatner ne 


ee ee 


(TEM -- : P EXPLANATION AMOUNT AG, ne FEbop 
Factory Expenses Expenses incident to 
Rent preparation for production, 1,120.00 | 
Electricity planning, scheduling, 1,700.42 
Factory Telephone peaks machinery readiness, etc, 171.48 
Fuel 820.05 
Real Estate Tax _ ; : 537.35 
Water 54.00 | 
Storage of Machinery 133.00 | 
Fire Insurance-Building ~ es ' 130.00 
Petty Cash 300.00 


SCHEOULE C—GENERAL AND ADMINISTRATIVE EXPENSES (ltem 6) 


DETAIL OF EXPENSES METHOO OF ALLOCATION 


Legal 6,500.00 
Accounting 650.00 
Interest r : 3,296.50 
Travel ‘ YOY Sy 
Auto 2,204.12 
oe NYC Telephone ; 1,089.14 | 
NYC Office 3,900.00 | 
Bank Charges j 65.62 
Stationery & Printing 146.14 
@ ee Pee ee te Ga Ga : J » 
EXPLANATION AMOUNT c ONT eacrine 
2 AGENCY ONLY 
e Fair and reasonable profit on termination of contract of over 7,500.00 


$ 300,000.00 at approximately 15% of costs expended, 


‘ cue . @ amee @- eee oe . e « 
y be: oases a sia cig . “ re mies 
a 
WHERE THE space PROVIOES FOR any INFORAMATION I$ INSUPFICIENT, ATTACH SEPARATE SUPPORTING SCHCOULES 


2 
“7 ay 


~ - _—— OAR “S&T RES > Co Gorey Gdn -Hieds =. S40) beg. <ea-be — 


Bineee- wean ee 
Oe a 


SCHEOULE C—SCITLEMENT EXitNses (/tem Jl. 
EXPLANATION 


Salaries & Expenses Closeout operations 
for three months (estimated) Sale of equipment, 
. ; of facilities, 


| 
| 
| 
| 
| 


| 
FO geome serpy 
SCHEDULE F—SETTLEMENTS WITH IMMEDIATE SUBCONTRACTORS AND SUPPLIERS (/tem 4) 


Raw. BRIFF OESCRIPTION OF 
NAME ANO A4D0RESS oF SUBCONTRACTOR PROOUCT CANCELEO 


FOR USE oF 
CONTRACTING 
AGENCY ONLY 


roduct reported on 2) Form 543) 
.and G. 


ry 7 


SCHEDULE H- AUVANCE, PHOGRESS ANDO PAk, PAYMENTS 
. ‘ POR USE OF 
TYPE OF PAYMENT AMOUNT CONTRACTING 
AGENCY ONLY 
by a a 
ipe-ember 1966; Advance $ 5,000.00 


— WHERE THE SPACE PROVICOED FOR ANY ITiFORIAATION I$ INSUFFICIENT, ATTACH SEPARATE SUPPORTING SCHEOULES 


CERTIFICATE 


THE UNDERSIGNED, individually and as an authorized representative of the contractor, certifies that he 
has examincd this settlement proposal and that, to the best of his knowledge and belief: 


(1) As To Contractor’s Own CHances.—The proposed settlement (crclusive of charycs set forth in [tem 14 
and supporting schedules and explanations have been prepared from the books of account and records of the contrac- 
tor in accordance with recognized commercial accounting practices; they include only those charges allocable to the 
terminated portion of this contract; they have been prepared with knowledge that they will, or may, be used directly 
or indirectly as the basis of settlement of a claim or claims against the United Statcs or an agency thereof; and the 
charges as stated are fair and reasonable. 


(2) As To Suncontractors’ CHarces.—(a) The contractor has examined, or caused to be examined, to an 
® extent it considered adequate in the circumstances, the claims of its immediate subcontractors (exclusive of claims 
filled against such immediate subcontractors by their subcontractors); (6) The settlements on account of immediate 
subcontractors’ own charges are fair and reasonable, said charges are allocable to the terminated portion of this con- 
tract and said settlements were negotiated in good faith and are not more favorable to its immediate subcontractors 
than those which the contractor would make if reimbursement by the Government were not involved; (c) the con- 
tractor has received from all its immediate subcontractors appropriate certificates with respect to their claims, which 
® certificates are substantially in the form of this certificate; and (d) the contractor has no information leading it 
to doubt (i) the reasonableness of the settlements with more remote subcontractors or (ii) that the charges for 
them are allocable to this contract. Upon receipt by the contractor of amounts covering settlements with its imme- 
diate subcontractors, the contractor will pay or credit them promptly with the amounts so received, to the extent 
that it has not previously done so. The term “subcontractor” as used above includes suppliers, 


< OF CONTRACTOR BY (Signature of authorized sca’ Se 
Time & Micro Instruments, Ine. AN, L 
% rf nee 7 la a 
1414 Avenue of the Americas <= ‘ 
~*~ York, New Yor, 10019; TITLe cca ane re iene 
sv He te J. Shriro - President IDec. 9 9, 1968 
OF SUPERVISORY ACCOUNTING OFFICIAL, TITLE 


; ; ; A : ; GPO 939442 = 


Pee A-215 


EXHIBIT 10B TO EDWARD BRILL'S AFRIDAVIT 


SSNS 
D> UR IMENT OF DEFENSE ) 


a ' ‘ ee cr P at Farm atrroved 
oe mF APPT I Park. = f — 4 4 ¢ ‘ w No, 22-073. 
SETTLEMENT PROVCSAL (Total Cost Basis} ssansanadiniceiaictisiedcticsin 
SY eee ee 
5 FOR USE GY A FIX"U-FRICE PRIMC CONTEACTOR Of FIXCU-FRICE SUCCONTIIACTOR 


THIS PROPOSAL APPLICS TO (Check one) COMPANY 


A PRIME CONTRACT WITH SUODCONTRACT OR 
Ld THE COVE RUENT La _ PURCHASE OROCR 


SUBCONTRACT OR PURCHASE ORDER 10(5) 


e TWX 


Time & Micro Instruments, Inc. 


STREET ADONKESS 


w 


1414 Avenue of the America 


CONTRACTOR WHO SENT NOTICE OF TERMINA CITY ANO STATE 

NAME New York 10019 

Ajax Hardware Manufacturing Corporation NAME OF GOVERNMENT AGENCY 

ee ee APSA, Joliet 

City of Industry, California 91747 GOVERNMENT PRIME CONTACT HO | CONTRACTOR'S REFLHENCE NO 
a IF MUGHEYS PAYA2LE UNDER THE CONTAACT HAVE EEEN ASSIGHEO, IVE THE FoLOwG | DAAGO9-67-C-0039 

NAME OF ASSIGNEE EFFECTIVE DATE OF TERMINATION 

Ajax Hardware Manufacturing Corporation 30 December 1968 

ADORESS PROPOSAL NO. CHECK ONE 

City of Industry, California 91747 7] wren XK] rinae 


DO FORA US (Schedule of accounting information) fT 7 (Ss ie: IS NOT ATTACHED. (Jf not. explain) 


co ail 


SECTION I—STATUS OF CONTRACT OR ORDCR AT EFFECTIVE DATE OF TERMINATION 


. FINISHED UNFINISHED OR 
2 
PROOUCTS COVERED BY TERMINATED t | COVERED BY 
“a <F ORDE PREVIOUSLY PAYMENT TO BE | PAYMENT NOT TO SCOUENTL : iTR 
CONTRACT OR PURCHASE OROER SHIPPED AND RECEIVED | BE RECEWWEO | SUBSEQUEN Ly | NOT TO BE | ph 
INVOICED THROUGH | THROUGH COMPLETED ANO comateteo | OF ORDER 
* ‘ INVOICING | INVOICING | wee | 
(2) (ce) } (4) (e) ' (fH (g) 


“ Tents | 
Setback & Timing Devices 8 [ | ] 250,000 
ae | $317,500 
a 


(Use Columns (b) and (c) Only Where 
Previous Proposal Has Seen Filed) ’ L FOR USE OF 
5 ° CONTRACTING 
peehne oe AGENCY ONLY 
THIS PROPOSAL 
(c) 


ca 


(e) 


rr [oes waren PLATT II ORT 

11) Tl RGSS, SERINE. TERME satin 

‘ 3 | INDIRECT FACTORY EXPENSE (from Schedule A) 25,109.94 (12,555.00) | 12.554. 96 | 
a | DIES, JIGS, FIXTURES AND SPECIAL TOOLS (DD Form 543) | 

6 | 5 | OTHER COSTS (/rom Schedule 8) 4,966.30 2,483.15 2.683.715 | 

| 6 | GENERAL ANO ADMINISTRATIVE EXPENSES (/ram Schedule C) 20,594.27 9,796.50) | 10.797.77 | 

TOTAL COSTS (items! thru 6) 50,670.51 (24,834.65) | 25,835.86 | 

| 8 | PROFIT (explain in Schedule D) 7,500.00 2,500.00) | 5,000.00 | 


DEDUCT: -FINISHED PROOUCT INVOICED OR TO BE INVOICED! 


TOTAL (Item 9 tess Item 10) 58,170.51 (27,334. 30,855.86 | 


SETTLEMENT EXPENSES (from Schedule FE) 


1 
70,170.51 (35,149.65) | 020.86 | 


SETTLEMENTS WITH SUSCONTRACTORS (from Schedule F) - | - 


GROSS PROPOSED SETTLEMENT (Seems [J thru (4) 70,170.51 (35,149.65 

DISPOSAL ANO OTHER CREDITS « o o | 

NET PROPOSED SETTLEMENT (Iter JS less 16) 35,020.86 | 

ADVANCE. PROGRESS ANO PARTIAL PAYMENTS (/ram Schedule#) | ( 5,000.00)! -0- }¢ §,000.00) 
NET PAYMENT REQUESTED (/tem JS fess 19) ; 

'Coiumn (e), Section [, should oniy Le used in the event of @ partial Cernunation, .a which case the tatal coet reported in Section I] snould be accumulated to date 


of completion of the continued portion of the contract end the deduction for imushed product (Item 10, Section If) should be the contract peice of Anisned product 14 
Columns (3), (¢) and (¢), Section L. 


NOTE —laventory schedules (OO Farms $52, $43, $44. and $45) spolicacie to inventories allocable ts this contract and om Nand at date of termination must Se “led. Ses lasteuctions 


WHERE THE SPACE PASVIOLO FOR ANY IMFORSIATION 1S INSUFFICIENT, ATTACH SEPARATE SUPPORTING SCHZOULLS 


FORA . 
1 REPLACES CO FORM 341, 1 MAR $4, WHICH 1S OBSOLETE 
DD 1 ins S41 a-216 


~ 
° em a, pepper 


SCHEOULE A -INDIPECT FACTORY EXFOCNSC (/ten. ‘ 


cs OETAIL OF EXPENSES METHOO OF ALLOCATION 

Sere ee See ne 

Salaries the 
: Decrease by allowing Pro-rata 3/6 

salaries only for total ‘| 
e pre-contract & contract 


time of 3 months . -- 


SCHEDULE B—OTHER Costs (Item 5) 


: | 
. ee ig “f ot ee ee 
FOR USE OF 
EXPLANATION ; AMOUNT | CONTRACTING | 
i } 
i 


AGENCY ONLY 


* . ths ei at axel 
Factory Expenses Pro-rata 3/6 —— av FE 2GRs 89) 
Cae Decrease by allowing 


only 3 months 


e. ’ 
“3 
wt 
: | 
' SCHEDULE C—GENERAL AND ADIINISTRATIVE EXPENSES (Siem 6) 
4 : es 
F FOR USE OF 
qe DETAM OF EXPENSES METHOO OF ALLOCATION AMOUNT | CONT in 
AGEN vl) 


Delete: 
Interest and legal expenses 


SCHEDULE 0—PROFIT (ltem &) 


EXPLANATION 


Reduce profit to 10% of original estimated costs 


SCHEOULE E-SCTYLEMCNT CXPENSES (item 12) 


—.——— 


' FOR UST OF 
e (TCM =J EXPLANATION AMOUNT - CONTRACTING 

' ACFNCY OWLY 
* a 


Ww 
oO 
rt 


Allow sgalarie 
Indirect personnel for 
one month on 


. SCHEOULE F—SETTLEMFNTS WITH IMMEDIATE SUBCONTRACTORS ANDO SUPPLIERS (Item /¢) 


BRIFF SESCRIPTION OF 


MAME AND ADOPESS OF SUOCONTRACTOR PROOUCT CANCELED 


ae 


SCHEOULE G—DISPOSAL ANO OTHER CREDITS (/tem /6) 


OCSCRIPTION 


Cit practicabie, show separately amount of disposal credits applicable ta acceptable Anished product reported on DP Farm $42) 
NOTE. -Individual itums of small amounts mey be grouped into « single catry in Schedules A, B,C, D, ZT, sad G. 


WHERE THE SPACE PROVIDED FOR AMY IMFORMATION IS INSUFFICIENT ATTACH SEPARATE SUPPORTING SCHEOULES 


— : ~ 


i Se 
SCHIEOULE H- ADVANCE. PHOGRESS AND PARTIAL PAYMENTS 
ee eeitriatate 


FOR USE OF 
CONTRACTING 
AGENCY ONLY 


paTt TYPE OF PAYMENT 
—— 


December 1966 Advance 


WHERE THE SPACE PROVIDED FOR ANY INFORSIATION IS INSUFFICIENT, ATTACH SEPARATE SUPPORTING SCHEDULES 


CERTIFICATE 


THe UNpeRsiGNned, individually and as an authorized represcntative of the contractor, certifies that he 
has examined this settlement proposal and that, to the best of his knowledge and belief: 


(1) As to Contractor’s Own CHarces.—The proposed settlement (erclusive of charyey set forth in Item I 
and supporting schedules and explanations have been prepared.from the books of account and records of the contrac- 
tor in accordante wit recognized corr nercial accounting practices; they include only those charges allocable to the 
terminated portion of .his contract; t' ey have been prepared with knowledge that they will, or may, be used directly 
or indircetly as the basis of settlement of a claim orclaims against the United States or an agency thereof; and the 
charges as stated are fair and reasonable. 


— (2) As to Suscontractors’ CHarcrs.—(a) The contractor has examined, or caused to be examined, to an 


subcontractors’ own charges are fair and reasonable, said charges are allocable to the terminated portion of this con- 
tract and said settlements were negotiated in good faith and are not more favorable to its immediate subcontractors 
than those which the contractor would make if reimbursement by the Government were not involved; (c) the con- 
. tracto: has received from all its immediate subcontractors appropriate certificates with respect to their claims, which 

certificates are substantially in the form of this certificate; and (d) the contractor has no information leading it 
® to doubt (i) the reasonableness of the settlements with more remote subcontractors or (ii) that the charges for 
them are allocable to this contract. Upon receipt by the contractor of amounts covering settlements with its imme- 
diate subcontractors, the contractor will pay or credit them promptly with the amounts so received, to the extent 


that it has not previously done so. The term “subcontractor” as used above includes supplicrs. 
Cee 4 t 


4,1 


. MAME OF CONTRACTOR 

é: Time & Micro Instruments, Inc. 
R 1414 Avenue of the Americas 
3) | New York, New York 10019 


BY (Sidmature of authorised official 


ht en Chile: 
“| 


GATE 


Jan.30,1969 


MAME OF SUPLAVISORY ACCOUNTING OFFICIAL TITLE 


GPO 839442 


' 
» 
' 
N 
a 
© 
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EXBIBIT 11 TO EDWARD BRILL’ SFIDAVIT 


Pais DEFENSE SUPPLY AGENCY , 
FN“ * DEFENSE CONTRACT ADMINISTRATION SERVICES REGION, LOS ANGELES 
if ROH" 8 11099 SOUTH LA CIENEGA BOULEVARD 

\ r ! y} LOS ANGELES, CALIFORNIA 90045 
eo. 
Rereato’ §=s DCORL-CT 10 March 1969 


Ajax Hardware Mfg Corp. |! 
825 South Ajax Avenue 
bd City of Industry, Calif. 91747 
Att: S. Gottlieb, Contract Manager 


_ 


SUBJECT: Terminated Agreement with Time and Micro Instriments, 
7 under Terminated Contract DAAA09-67-C-0039 


Gentlemen: 


The proposed settlement with your subcontractor under terminated 

% Agreement, dated 13 December 1966, which you certified is proper 
and reasonable for payment under subject terminated contract has 
been reviewed and is here 29y approved in the net proposed amount 
o£ $20,000.00. 


Please furnish the undersigned with a copy of a Settlement Agreement 

 o or proper release, similar to the enclosed »greement format, executed 
by your subcontractor that will evidence settlement of this terminated 
subcontracte. 


Sincerely, 


Encl 


% A-220 


‘EXHIBIT 12 T6 EDWARD BRILL'S AFFIDAVIT 
“ _ DEFENSE SUPPLY AGENCY 


DEFENSE CONTRACT ADMINISTRATION SERVICES REGION LOS ANGELES. i 
11999 SOUTH LA CIENEGA BOULEVARD C; a 
a“ 


LOS ANGELES. CALIFORNIA 70035 Oo Z 
- a 


4 ~ 
A 


DCRL-CT 24 Mar 1969 , Gor 


f° 
Ajax Hardware Corporation 


825 So. Ajax Avenue 
City of Industry, CA 91747 


Gentlemen: 


Enclosed is a copy of S. A. No. AOOL , to Contract No. 
DAAAO09~67-C-0039 , Docket No. 50506AA7075 


which covers our recent termination settlement of subject contract. 
Also enclosed are four signature pages to be signed as indicated. The 
signature of one officer of the company is required. Please have all 
titles and names typed on the agreement. Upon return of these enclosures, 
they will be signed by the Termination Contracting Officer and apprvriate 
distribution made, An executed copy will be returned for your files. 
Also, please return seven (7) copies of your invoice in the amount of 
$72,258.04 with the following certification: 

- CERTIFICATION 


"I certify that the above bill is correct and just 
and that payment therefore has not been received." 


Sign and date) 


Upon receipt of the above documents, they will be processed and transmitted 
to the Disbursing Officer for payment, 


Sincerely, 


A&E J a 
Encls fe — Officer 


DCRL“C FL 75, 2 Aug 67, (Rev) 
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. ' T >t yt id Ee ew f° Le . — a 

‘ ‘ a \ 1 7A DS if | Ms ek a \ j re F t ' - 4 
. res \ €% «Vee ul ea AF Vw be tive we “ew ec he ° $Od bei 

4 ‘ © cum. Uinout base ~via save ‘—" — 4 - oe ; - on oe 


A. ¢: sth Ve TOV/IN 4. 12G1+TrLEN } ‘ . N ) ‘ . 


i Oe I re a athe wv na tah em 5 ak ome ents aan Aaeamt as ae ae rd ooo 


. ae ie SOUTH AJAX AV cit ) INo CALI F 


DISBURSING OFFIC r wv 
DEFENSE CONTRACT ADMINISTRATION . Tad 
e SER\ ICE REGION fe 10109 
f , L - 
11099 uth La Ci 5 oul —s 24 
A 
Los Angele , Calif ia $0045 pits 
rLEAS A 
SHIP 
TO 
TERW NET 
" 
% an Sa 
AODORCSS fa AGE ‘ A 
os " , 3 (a aliocaieniah etrceeetneen pee 
e256 4 HA t | ’ 
CITY OF INDUSTRY r 9 ? Re ofl va we : . 
aK oe eee OP TE Se | Dat 
| 
~, eae “atten Ne) fetnehn ype pane a a ; 
1 ae ene i th : : 
! | atten OR alt ee = 
| 
Final invoice for balance in 
en | 
settlement of Terminated } 
aS aS reer | ‘ 
Contract DAAAOS-67-C-0039, | $72,258 
| 
j 
| 
p 
lt hereby certify that the above | 
ere rZ has not been 


, payment the 


AJAX HARDWARE CORPORATION 
, |} f © 
sy (Lal Lag WY 
y / (fAAMLL Jb Po (4 AL 
Stanle, es Goldsmith 
Cohtroller 


A a Tae a 
si 
r 


. o ~ ° e ° vs ag ee v- 
1O% AOD TrOmAy CHRACE OM OROetm Cases 


Lr 


ro eed ee sansa. ate gen ee ne p fi Es 
< SERVICES ADsriH1S RANG AIMENDnetST OF SOLICITATION/MOBIACATON OF CONTRACT 
2. ELFECIMWE OAIE 3. REQUISITICN/PURGHASE SEQUEST NO. 4, PROJECT NO. (Uf applicable) 
. SSGLSAIO75 


&D Hae 246 ies VA eure 
CODE 6. ADMInISTCAED BY (If other than block 3) CODE j 


199 So. LaCienega Blvd. 
Los Angeles, California 90045 


ss 


7. CONTRACTOR cobe | FACILITY CODE $0. 
NAJAE AND *OO02ESS ASAENOMENT OF 
- [[] soucitation No. 


fjs2 Uerdcvaxs Corporatiag : 


DATED (See blocs 9) 
O25 Guta Ajax Avenue 
« SDIFICATION. OF 


city cf incustzy, CA 91747 3} [5] conteact/croen oD S P05 739 


paren GS 3 Oct 13 (See block 11) 


9. THIS GLOCK APPLIES ONLY TO AMENDMENTS OF SOLICITATIONS 
‘oO The cheve numLared solicitation Is amended as sat forts In block 12. The hour ond data mrcified for receipt of Ofen [| ls extended, TD Is not extended. 
Ofsrom must ocknew!sd3s racaig’ of this -mendment priors to the hou ond dote specified In the colicitstina, of cs aendad, by one of tha {cllowing methodis 


{a} 2y sigaing end returning —___copies of thir omendment, (b) By acknowledging receist of this cmendment on each copy of the offer submited; of {<) By seporcte letter oF tolegrom 

which includes 9 rele-rnece ‘> the solicitation ond amendment “umber, FAILURE OF YOUR ACKOWLEOGMENT TO BE RECEIVED AT THE ISSUING OFFICE P2102 TO TH? HOU2 AND 

DATE SPECIFIED MAY FESULT IN REJECTION OF YOUR OFFER. 11, by vietve of this amendment you desira to chonge an offer olrecdy submitted, such change may be mode by telegram 
ot totter, provided such te!2grem or letter mekos reference te the solicitetion ond this omendmort, end it roceived prior to tha opening hour ond dole spacified. 


oy) po ox 3 wie Q vals f 6 quad) 
ei es” 6a: JVs Sk Ue “610 ect 
eincuoe vivens c Cadi Pas S1LzL73 


11. THIS BLOCK APPLES CNLY TO MODIACATIONS OF CONTRACTS C2DEAS 
Sata abe ian aie bana We NANI GUAR Ni ce cclicavicaci lumen eeteusbuiicaeeei i ih 
The Choners 22? forth in block 12 are mods te the above nucherad contrnct/ order. 
A) ry The cbovs numbered cont sct/erder is modified to reflect the sdalairotive chenses (such cs chences In paying office, cpprepriction «sto, ets.) a2) footh ia block 12. 
} Fe] This Supplemental Agreement bs enter.d into purwont to avthority of t% 
al & modifies the above numbered controct cs 19 forth In block 12. 
12. CESCRIZTION OF AMENOMENT/MOOWICATION 
WHEREAS, the Contractor and the Government have entered into Contract No. DASAA03=57= 
C0059 under date of 635 ect 29 which, together with any and all 
amendments, changes, modifications, and supplements theret>, is hereinafter referred 
to ae “the contract"; and 


WHEREAS., the Termination for Convenience of the Government clause of the contract 
provides that the performance of work under the contract may at the convenience of the 
Governzent be terminated by the Government in whole, or from time to time in part, when- 
ever the Contracting Officer shail determine that such termination is in the best in- 3 
terest of the Government, and that the Contractor and the Contracting Officer may agree 
upon the whole or any part of the amount to be paid to the Contractor by reason of such 
termination; and 


WHEREAS, by notice of termination dated 55 Dos 29 the Government 
advised the Contractor of the complete termination of the contract for the convenience 
of the Government; and 


WHEREAS, as used herein the following terms shall have the meanings hereinafter 
| set forth: 


“409t os provided heraa, cll terms ond conditions of the document raterenced in block 8, of heretofore chenged, remain uochonged ond In full force and effec?. 


- ee oe eigen 
CONTRPACTOR/OSFEZOR 1S NOT REQUIRED 4 
ad Re TO SIGN THIS OOCUMENT , 9... poms oe ten Case IS REQUIZEO TO SIGN THIS, — AND RETIN ee CONE 3 JO ISSUING OFFICE 


et. 
Mak OF pos: pana ee 17. aah ate OD? ameaicn 3 
SS ; 
apg 
oA df A-- a a LIL] “7 
mth tes fo G Seickiekatens Se A 
Speen 9 of penoAt ourhorited to wgn) Z 


Oe iain iaarsinatinimncinntinaaitastiaasasina’ - 
132 NAwDd 2B ARINC (1570 oF rom er orm!) 3 ShSONE YN Cee CI BRAUN CIF OLY, vigps or print) WW. Dalz SIGNED 


Pek VON Sd ined we beep J ease 
) Gaesarive Wise rays! soralsaticn Contcactiny O22icst " BAD 295) 


Wo sgher’ Ue wirocheg Orieer) 


‘3 
) 


The term “termination inventory" means any items of physical property 
purchased, supplied, manufactured, furnished, or otherwise acquired for 
performance of the contract which are properly allocable to the terminated 
portion of the contract, but shall not include any facilities, materials, 
production or other equipment, or special tooling, which are subject to a 
Separate contract or a special contract provision governing the use or 
disposition thereof. Termination inventory may include Government-furnished 
property and contractor-acquired property as defined below, 


(i) Government-furnished property {is property in the possession of 
or acquired directly by the Government, and delivered or other- 
wise made available to the Contractor. 


(ii) Contractor-acquired property is property procured or otherwise 
provided by the Contractor for the performance of a contract, 
whether or not the Government has title by the terms of the 
contract, or exercises its contractual right to take title, 


The term "subcontract" means any contract as defined in ASPR 1-201.4 
other than a prime contract, entered into by & prime contractor or a Sub- 
contractor, calling for supplies or services required for the performance 
of any one or more prime contracts, 


The term "scrap" means property that has no reasonable prospect of 
being sold excepe for the recovery value of its basic ma:erial content. 


NOW, THEREFORE, the parties hereto do mutually agree as follows: 


ARTICLE 1, The Contractor certifies that all contract termination 
inventory (including Scrap) has been retained or otherwise acquired by 
him, sold to third parties, returned to suppliers, stored for the Govern- 
ment, delivered to the Governwent, otherwise properly accounted for, and 
all proceeds or retention prices thereof, if any, have been taken into 
account in arriving at this agreement, 


ARTICLE 2, a, The Contractor certifies that, prior to the execution 
of shis agreement, each of the Contractor's inmediate subcontractors whose 
cleia is included in the claim settled by this agreement has furnished ro 
the Contractor « certificate Stating (i) that all of his subcontract rermi- 
nation inventory (including scrap) has been retained or otherwise acquired 
by him, sold to third parties, returned to suppliers, stored for the Govern- 
ment, delivered to the Ge vnment, or otherwise properly accounted for, and 
all proceeds or retention prices thereof, if any, were taken iuto account 
in arriving at the settlement of the Subcontract or subcontracts, and (11) 
that the subcontractor has received from each of the immediate subcontractors 
whose claim was included in his claim a substantially similar cer ificate, 


(Page 2 of Termination Supplemental Agreement No. ADO] te 
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b. The Contractor hereby transfers and conveys to the Govern- 
ment all the right, title, and interest, if any, which the Contractor has 
received, or ‘2 entitled to receive, in and to subcontract termination 
inventory, if any, not otherwise properly accounted for and hereby 
assigns to the Government any and all of his rights relating thereto, 


ARTICLE 3. The Contractor certifies that, with respect to all items 
of termination inventory the costs of which were taken into account in 
arriving at the amount of this Settlement, or in the settlement of any 
Subcontract claim included in this settlement: (i) all such items are 
properly allocable to the terminated portion of the contract; (1i) such 
items are not in excess of the reasonable quantitative requirements of 
the terminated portion of the contract; (iii) such items do not include 
any items reasonably usable without loss to the Contractor, on his other 
work; and (iv) the Contractor has informed the Contracting Officer of any 
Substantial change in the status of such items between the dates of his 
termination inventory schedules and the date of this agreement, 


ARTICLE 4, In all cases where the Contractor has not previously made 
euch payments, the Contractor shall, within ten (10) days after receipt 
of the payment provided for hereunder, pay to each of its immediate sub- 
contractors (or to their respective assignees) the respective amounts to 
which they are entitled, after deducting, if the Contractor so elects, 
any amounts then due and payable to the Contractor by such subcontractors, 


ARTICLE 5, a. The Contréztor has received the sum of $ fe] on 
account of work and services performed, or articles delivered, under the 
completed portion of the contract. The Government as part of this negoti- 
ated settlement hereby confirms and acknowledges the right of the Contractor, 
subject to the provisions of Article 6 hereof, to retain such sum heretofore 
paid and agrees that such sum constitutes a portion of the total amount to 
which the Contractor is entitled in Settlement of the Contract, 


b. In addition, upon execution of this agreement the Govern- 
ment agrees to pay to the Contractor or his assignee, upon presentation of 
properly certified invoices or vouchers, the sum of $ 72,258.04 arrived at by 
deducting from the sum of $ 249,917.00 . (1) the amount of $ 177,643.96 
representing all unliquidated partial or progress payments previously made 
on account to the Contractor or his assignee and all unliquidated advance 
payments (with incerest, if any, thereon), (2) the amount of $ 10.00 
Tepresenting all applicable property disposal credits, and (3) the amount 
of § 6 representing all other amounts due the Government under 
this contract except as hereinafter provided in Article 6. Said Sum, to- 
gether with all other sums heretofore paid, constitutes Payment in full and 
complete settlement of the amount due the Contractor by reason of the con- 
plete termination of work under the contract and of all other clains and 
liabilities of the Contractor and the Government under the contract, except 
as hereinafter provided in Article 6. 
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ARTICLE 6, Notwithstanding any other provision of this agreement, the 
following rights and liabilities of the parties under the contract are 
hereby reserved: 


(1) All rights and liabilities, if any, of the parties under the 
Renegotiation Act of 1951. 


(2) All rights and liabilities of the parties arising under the 
contract articles, if any, or otherwise which relate to reproduction 
rights, patent infringements, inventions, applications for patent and 
patents, including rights to assignments invention reports and Licenses, 


covenants of indemnity against patent risks and bonds for patent indemnity 


obligations, together with all rights and liabilities under any such bond, 


(3) All rights of the Government to take the benefit of any adjust- 
ments of Royalties under the Royalty Adjustment Act of 1942 (35 U.S.C. 
89-96) and to take the benefit of agreements reducing or otherwise affect- 
ing royalties paid or payable in connection with the performance of the 
contract. 


(4) ALL rights and Liabilities of the parties under the contract 
relating to options (except options to continue or increase the work under 
the contract), covenants not to compete, covenants of indemnity, 


(5) All rights and liabilities of the parties arising under the con- 
tract, or otherwise, concerning defects in, or guaranties or warranties 
relating to, any articles or component parts furnished to the Government 
by the Contractor pursuant to the contract or this agreement. 


(6) All rights and liabilities, if any, of the parties under those 
clauses inserted in the contract because of the requirements of Acts of 
Congress and Executive Orders, including without limitation, any applicable 
clauses relating to the following topics: labor law, contingent fees, 
domestic articles, employment of aliens, “officials not to benefit.” 


IN WITNESS WHEREOF, the parties hereto have executed this agreement 
on Page No. l hereof as of the effective date stated thereon. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


e- 


Po eee eee na ----------------- ---------- X 
€ 
| AJAX HARDWARE MANUFACTURIN 
CORPORATION, : 69 Civil 1900 (RHL) 
Plaintifé, : NOTICE OF Secon TO AMEND 
hb : DEFENDANT'S ANSWE 
~against- 


‘ 


INDUSTRIAL PLANTS CORPORATION, 


Defendant. 


& $ 

S 28S 2 
° : PLEASE TAKE NOTICE that pursuant to Rule 15 of the Federal 
_“ Rules of Civil Procedure the undersigned will move this Court at 


affirmative defense the following: 


| 
' 
the opening of the trial of this action for leave to add as an 
® 
"AS AND FOR AN AFFIRMATIVE DEFENSE 
} TO THE FIRST COUNT (BREACH OF CONTRACT) 
Plaintiff, by its conscious 


acceptance of and payment for the 
| appraisal prepared by the defendant 
pursuant to its oral engagement by 
the plaintiff, has waived any right 
to claim that the variances therein 
from the kinc of appraisal which 
plaintiff had requested constitute 
| 
1 
| 


a breach of agreement for which th 


' 
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damages." 
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Attorney 


co 

N 

N 

I 

et 
> 
“ 
oe 
Oo 
M4 
2 
Vv 
a 

) 
* = 2 & & 


UNITED STATES DISTRICT cCouURT 
SOUTHERN DISTRICT OF NEW YORK 


AJAX HARDWARE MANUFACTURING 


CORPORATION, 69 


Plaintiff, 
~against- 


INDUSTRIAL PLANTS CORPORATION, $ 


TAKE NOTICE that pursu 
Rules of Civil Procedure, you are reque 
of the pending action only the genuinen 
documents, copies of which are appended 


a protective order dated September 23, 


undersigned on the same date: 


Le Plaintiffé's claim (Form 
of Army, Ammunition Proc 
(herein called "the u. § 


as Exhibit 2. 


Zé Plaint: 


a azo J 
24, 1968 to the UU. § Army 
ed ret Z. 


MONASCH CHAZEN & STREAM 


Civil 1900 (RHL) 


REQUESTS FOR ADMISSIONS 


sted to admit for purposes 
ess of 


to plaintiff's motion for 


DD540) to the Department 
urement & Supply Agency 
- Army”), attached thereto 


10. 


il. 


12. 


Memorandum of understanding dated February 
21, 1968, attached thereto as Exhibit 4. 
Plaintiff's application (Form DD548) dated 
February 23, 1968 to the U. S. Army for 
partial payment and plaintiff's invoice 

No. 10100-3, both attached thereto as Exhibit 
Plaintifé's application (Form DbD548) dated 
March 25, 1968 to the U. S. Army for partial 
payment and plaintiff's invoice No. 10100-5, 
both attached thereto as Exhibit 6. 
Plaintiff's application (Form DD548) dated 
April 22, 1968 to the U. S. Army for partial 
paymer.t and plaintiff's invoice No. 10100-6, 
both attached thereto as Exhibit 7. 
Plaintiff's letter dated March 27, 1968 to the 


U. S. Army, attached thereto as Exhibit 8. 


Letter dated July 12, 1968 from Salvatore J. 
Desimone, Termination Contracting Officer, 
Defense Supply Agency, to plaintiff, attached 
thereto as Exhibit 9. 

Settlement proposal (Form DD541) of Time & Mic 
Instruments, Inc. dated December 9, 1968 to 
the U. S. Army, attached thereto as Exhibit 10 


Settlement proposal (Form DD 
Instruments, Inc. dated Janu 
the U. S. Army, attached the 


tter dated March 10, 1969 from Salvatore J. 
Desimone, Termination Contracting Officer, 
Defense Supply Agency, to plaintiff, attached 
thereto as Exhibit ll. 

Letter dated March 24, 15369 from Salvatore J. 

Desimone, Termina‘ion Contracting Officer, 

Defense Supply Agency, ‘9 Dlaintif£t, together 
with plaint iff's invoice No. 10100-6 and 
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¥ R GOWERTE 


tfeey 


PLEASE 


UD) 


Termination Supplemen 


(Standard Form 30, Moe: 


President, oa the Un 
the signature of Salv 


thereto as E.:hibit 12. 


TAKE FURTHER NOTICE 


Federal Rules of Civil Procedure, yo 


for purposes of 


matters, 


Edward A. Brill 


of plain 


Tale 


each of 


' 


September 23, 


13. 


14. 


the pending action o 


which is stated as 
Esq., sworn to on §S 


notice of motion for 


tal Agreement No. AOOL 

igh Rr heed four pages) dated 
intif£é, over the 

Executive Vice 

ited States of America over 

atore J. Desimone, attached 

that pursuant to Rule 36, 

u are requested to admit 

only the truth of the following 


£ ~ . % —- Mi = 
a fact in the affidavit of 
September 


23, 1975, in support 


a protective order dated 


1975 served upon the undersigned on the same date: 
Ajax received a total of $249,917. from the 
United States Government in settlement of 
termination claims submitted by Ajax on behalf 
of itself and its subcontractors for- losses 
arising out of the termination of Department 
of Army contract No. DAA09-67-C-0039. 

Ajax submitted its initial claim (Form DDS540) 
to the U. S. Army,as reflected in Exhibit 2 
attached to the above mentioned motion papers, 
On or about May 9, 1967. 

On August 3, 1967, Ajax received $50,000. from 
the United States of America as a partial 
payment of its own claim against the U. S. Army 
cn account of the termination of the afore- 
mention contract. 


On November 21, 1967, 
from the United States 
payment of its own 
on account of the 
contract. 


-~@ 


ow Fk 
thet O F 
mown 


Ajax received the 
he application 
referred to in Item 


Ajax received the further 
application for partial p 
to in Item 4 above. 


Ajax received 
the applicati 
referred to i 
Ajax received the fu 
the application for 
referred to in Item 


Subsequent to March 25, 
further sums of $72,258. 
agreement which is r 
included $20,000. for 


i Dw 


Instruments, Inc. 


Dated: New York, N. 
September 24, 


MONAS C?# 


On~er 10 


~) I 


- 
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UNITED S$ 
|| SOUTHERN D 


at 


marr 


S DISTRICT 


ISTRICT OF 


su 


COURT 


NEW YORK 


|) wen em nnn me en eiahesbeiesiestedetacen x 
i : 
i AJAX HARDWARE MANUFACTURING 
| CORPORATION, : 
! PlaintiZé, : 69 Civil 1900 (RHE) 
“-against- 3 STIPULATION 
INDUSTRIAL PLANTS CORPORATION, $ 
Defendant. : 
ene acme ananeelot abide ce encenep es eeeeennconony 
IT IS HEREBY STIPULATED AND AGREED by and between 
the attorneys for the respective parties hereto to dispose of 
matters now pending before the Coturt, namely Defendant's Request 
; for Production of Documents, dated September 10, 1975, Plain- 
tiff's Motion for a Protective Order and Other Relief, dated 
September 23, 1975, Defendant's Requests for Admissiors, dated 
September 24, 1975, and Defendant's Cross-Motions Pursuant to 
F.R.Civ.P. Rules 36 and 37, dated September 25, 1975, as follows: 
1. In response to Defendant's Requests for 
| Admissions, dated September 24, 1975, plaintifé 
| admits the genuineness of the documents described 
; therein, and numbered 1 through 12, with the following 
corrections: 


45 
— 


ww 


i? 


a. Request No. 7 == Change “U.S. Army” to 
"Defense Contract Administration Services Region 
Los Angeles” 


b. Request No. 12 -- Change “Howard J. Klein” to 


and numbered 1 through 21, with the following correc- 
tion: 


Cc. Request No. 21 -- Add representing a property 


g , " 9. & ua “«e " 
disposal credit, following "$10.00 
o ; = - ne 
2. Defendant hereby withdraws its Request for Preduc- 


3. Plaintifé herevy withdraws its Motion for Protective 


New York, LOrk POLETTI FREIDIN 
Fafesgeate a ao op ae . 
September 30, 1975 PRASHKER FELOMAN & GARTNER 


py Maa Pride. 


} A Memoer of the Firm 
Xttormneys for Plaintifé 

AJAX HARDWARD MANUFACTURING CORP. 
777 Third Avenue 


New York, New York 10017 
{212} 


iiininiaaicitiariiesteniad 
A Member of the Firm 
Attormeys for Defendant 
was pues A Ph ‘ 
INOUSTRAIAL PLANTS CORPORATION 
a6 aa 
733 Third Avene 
‘ % = : =~} NAY? 
New York, New York 409027 
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SOUTHERN DISTRICT OF NEW Y 


AJAX HARDWARE MANUFACTURIN 
| CORPORATION, 
| 
Plaintifé, 
e@ | -against- 


Defendant. 


SS SO ES ES ee ME ee ee SE ee ere ee ee a ee ee 


PLEASE TAKE NOT 
Federal Rules of Civil Pro 
Court at the opening of th 


as an affirmative defense 


"AS AND FOR 
DEFENSE TO 


Plain 
the damage 
recover un 

a 


t 
s 
de 
counts state 


MONASCH CHAZEN & STREAM 


INDUSTRIAL PLANTS CORPORATI 


ICE that pursuant to 


UNITED STATES DISTRICT COURT 


RT 
ORX 
------- x 
G 
: 69 Civili is (RHL) 


SECOND N 
$ AMEND D 


ON, : 


Rule 15 of the 


cedure the undersigned will move this 


e trial of this action for leave to add 


the followince: 


2 


AN AFFIRMATIVE 
ALL COUNTS 


iff entirely mitigated 

which it seeks to 

er each and all of the 

ad in its complaint, by reason 
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e_—,_-” 


al 
of which th 
- 
Y 


from any 


Dated: New York, N. Y. 
October 2, 1975 


TO: POLETTI, FREIDIN, PRASHXK 
FELDMAN & GARTNER 
ttorneys for Plaintiff 

777 Third Avenue 
New York, N. Y. 


2 
> a 27 
SstELet 
> + -* 
Sy [6S 
» 4 


By 
Arnol 


Attorneys fo 


ne¢2 
VIE LCe 


tas Thi. 
New Yor 


(212) 


¢ . 
+o 7 a 
iS precluded 
~7 ae " 
iio @2etion. 
oto 
etc. 


a C. Stream, a member thereos 
r Defendant 

& P. O. Address 

rd Avenue 


ny) Mew, Es 2689 


867-1880 


UNITED STATES DISTRICT CouRT 
SOUTHERN DISTRICT OF NEW YORK 


ec ee Oe ee ee ee ee Oe oe ee es ee ee ee ee es oe oe es es x 
AJAX HARDWARE MANUFACTURING 
CORPORATION, 
Plaintiff, 69 Civ. 1900 (RHL) 
~against- AFFIDAVIT IN OPPOSITION 
: TO DEFENDANT'S NOTICE OF 
INDUSTRIAL PLANTS CORPORATION, INTENTION TO AMEND ANSWER 
$ AND PRE-TRIAL ORDER 
Defendant. 
PPPS SO POR Owe OOD ewe e ee ee meee we x 
STATE OF NEW YORK ) 
Ss.: 


COUNTY OF NEW YORK) 

EDWARD A. BRILL, being duly sworn, deposes and says: 

1. I am trial counsel for plaintiff in the above- 
entitled action. I make this affidavit in opposition to 
defendant's self-styled "Notice of Intention to Amend 
Defendant's Answer", "Second Notice of Intention to Amend 
Defendant's Answer", and “Notice of Intention to Seek the 
Amendment  £ the Pre-Trial Order", Defendant's purported 


motions to add new issues to this case "at the opening of 


the trial” are not Only procedurally defective in all important 


respects, but are totally without factual merit or support, 
and should be dismissed by the Court without further con- 
sideration. 

2. Defendant has dasned off another series of 


"instant® moticns, utterly without regard for the requirements 
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of the Federal Rules of Civil Procedure, or the Local Rules of 


this Court. Defendant's latest "motions" give plaintifé 
“notice” of defendant's intention tO move this Court at the 
Opening of the trial of this action for leave to add an 
affirmative defense to Plaintiff's breach of contract Claim, 
and an affirmative defense of mitigation of damages to all of 
plaintiff's claims. Defendant has filed no supporting papers 
with its statements of intention, and none of the "notices" 
contains even a statement of the particular growwnds supporting 
the application, in accordance with the requirements of F.R. 
Civ.P., Rvle 7(b) (1), let alone an affidavit in conformance 
with F.R.Civ.P., Rule 43(e). Moreover, Rule 9(b) of the Local 
Rules of this Court requires that the moving party “serve and 
file with the motion Papers a memorandum setting forth the 
points and authorities relied upon in support of the motion...” 
The ru.e further provides that a failure to file such a 
Memorandum may be deemed sufficient cause fcr the denial of 
the motion. Clearly, these rules are designed to prevent 


exactly the tactics which defendant in this case seeks to 


follow. A party must give notice of the factual and legal 


. 


grounds of a motion to the Opposing side before argument of the 


motion. The opening day of trial is not the time for defendant 


to pull hidden facts and theories out of & nat so that plaintifé 


ae 


has no fair opportunity to respond. Despice the ample time 
E P 
which has passed even since plaintifi served the so-callea 


notices of intention, no affidavits, memcranda or other 
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| 
! 
| 
‘| 
| 
\ 
| 
{ 


supporting papers have been served upon plaintiff. 

3. Plainly, it is not within the contemplation of the 
Federal Rules that the plaintiff assume the burden of showing 
why a motion should not be granted every time the defendant 
serves a naked notice for some relief. Nonetheless, since the 
Court has not stricken defendant's defective notices of intent 
to make motions, plaintiff is put in the position of responding 
to an “intention". 

4. Defendant seeks to add an affirmative defense of 
waiver to plaintiff's breach of contract claim, based upon 
plaintiff's alleged "conscious acceptance of and payment for 
the appraisal.” Defendant does not indicate that there is any 
newly discovered evidence or other factual Support for this 
Supposed defense, other than that which was offered at the 
first trial of this action. On the basis of that evidence, 
the judge instructed the jury that payment of defendant's 
fee did not constitute a waiver of defects in the performance 
of the contract. If defendant has no additional proof to 
offer, there is no apparent reason to clutter the pleadings 


= 


with an additional defense, already determined to be in- 
sufficient. If defendant does intend to offer acditional 
proof as to the "conscious" state of mind of anyone, concerning 


paymen= of defendant's fee, plaintiff is entitled to know what 


that additional evidence is. 


5S. Defendant further seeks, again without any 
Supporting facts or legal explanation, to add an affirmative 
defense that "plaintiff entirely mitigated the damages which 
it seeks to recover under each and all of the counts staced 
in its complaint ..." Defendant apparently intends to argue 
that the $249,917 received by Ajax from the government in 
1968 and 1969 in settlement of termination claims submitted 
by Ajax on behalf of itself and numerous subcontractors for 
losses directly caused by the government's termination of a 
fuse contract, mitigates plaintiff's damages in this case. 
Yet, no part of that sum represents government compensation 
for Ajax's loss on the loan guarantee for Time & Micro, as 
the cocuments supplied by plaintiff on September 23, 1975 
Gemonstrate. The only explanation ever offered by defendant 
in support of the purported relevance of Ajax's contract 
termination claim to this lawsuit was that Ajax claimed and 
received compensation for that loan guaranty loss (Transcript 
of September 12, 1975 hearing, Pp. 5-7). That explanation has 
now been shown tc have been based upon a mistaken “belief”. No 


7 
aoe 


new explanation or facts have been offered by defendant 
Support of this new defense. Certainly, if there are cempelling 
reasons which justify amendment of the answer and pre-trial 
Order in this action, plaintiff and the Court are entitied =o 
know what those reasons are before the day on which the tria! 


begins, and to know, in acdition, what facts defendansc intends 


to prove in support of the iew defense. If defendan: intends 
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to rely solely on the documents and fa admissions in its 


Requests for Admissions, dated September 25, 1975, then the 
intended defense of mitigation is patently without merit and 
such an amendment should not be allowed. 

6. The inexcusable and unexplained delay by defendant 
in seeking to amend its answer and the pre-trial order six years 
after this action was begun, a year and a half since the pre- 
trial order was signed, and five months after the first trial 
was completed, is, in itself, sufficient ground to deny the pro- 
posed amendments to the answer and pre-trial order. See 
Anderson v. National Products Co., 253 F.2d, 834, 838 (2d Cir. 
1958), cert. den.,35 7 U. S. 906 (1958); 3 Moore's Federal 
Practice, q 15.08 [4], at p. 898, n. 6. The pre-trial order 
might not be a "straight jacket" as this Court has remarked, 
but neither is it to be modified unless such modification is 
necessary "to prevent manifest injustice”. F.R. Civ. P. Rule 16. 


At the very least, defendant is required to demonstrate the 


| 


facts and legal authority which make such modification necessary.) 


Defendant has not done so, even in the two weeks since it 
served its initial "Notice of Intention" On September 25, 1975 
er in the week which has passed since the pre-trial conference 
On October 2, 1975. 


WHEREFORE, defendant's notices of intention to Amend 
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Defendant's Answer and the Pre-Trial Order should be vacated. 


Sworn to before me this 


7X4 


day of October, 1975 


NOTARY PUBLIC, STATE OF NEW YORK 


SUSAN G. BENOIT 
Metary Public, State of New York 
Mo, 31-4606526 
Ouelified in New York County 
CSemmission Expires March 29, 1977 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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« } .AJAX HARDWARE MANUFACTURING 


accordance with the Requests to Charge and Suppler ital 5 


CORPORATION, 
Plaintiff, 69 Civ: 1900 (RHL) 
~against- PLAINTIFF'S 
a : REQUESTS 
, INDUSTRIAL PLANTS CORPORATION, TO CHARGE 
| : 
Defendant. 
: 
Pals teed tersmeitace 
ae 
| Plaintiff requests that the Court charge the jury in 
| 


Requests to Charge submitted on the first trial of this action 


POLETTI FREIDIN 
PRASHKER FELDMAN & GARTNER 
Attorneys for Plaintifé 
777 Third Avenue 
New York, New York 10017 
[212] 688-320 | 


ca 
{ 
| (Numbered 1-30), except that Plaintiff requests that the Court 
| charge in accordance with Request No. 31, submitted herewith, 
& | instead of original Request No. 18 on the issue of compensatory 
. | 
damages. Plaintitl reserves the right to submit revised or 
! 
additional Requests to Charge, based on the developments during 
@ the trial. We will submit such new requests at the appropriate 
e | time. 
Dated: New York, New York Respectfully submitted, 
October 9, 1975 
6 | 
| 


31. Compensatory Damaces 
—_—_—_— he 
The parties in this case have stipulated that the 


amount of compensatory damages to which plaintiff is entitled, 


if you should find for the plaintiff on any one of its three 


causes of action, is $161,895.75. I charge: you that if you 


find that defendant is liable to plaintiff for negligence, 
breach of contract, or fraud, you must award plaintiff 

| $161,895.75 in compensatory damages. 
H You may then consider the question of the additional 


amount of punitive or exemplary damages 


be 
th 
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| plaintiff is entitled. 
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NITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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AJAX HARDWARE MANUFACTURING : 


CORPORATION, 


Compensatory Damages 


A) Amount of actual damages s 
by Ajax (not disputed in evi 
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B) Amount by which compensatory damages 


are reduced by reason of actual 


mitigation (not to exceed $20,000) 
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AJAX HARDWARE WANUPACTURING 
CORPORATION 69 Civil 1900 (RAL) 
Plaintifr 
@ ~against- JULGHANT 
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W INDUSTRIAL PLAWIS CUaPORATION 
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| } 
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the credi’ le evidence that on or adout August 12, 1966 


dividual items of machinery and equipment at the Time 
ata forced or liquidation sale? 
Yes 
I? your answer to question 1 is "Yes," proceed 
question 2. 
If your answer to question 1 is "No," omit 
guestions snd sign the Special Verdict on 


i — too i a Caf AnAans 
2. Has plaintiff proved by a fair preponderance 


credible evidence that defendant breached said contract 


on 2 is "No," omit 
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$s «4 | . ‘ o 
Necial Vervict on 


( PART II, 
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~ 
DAMAGES 
cs te 
3. Has plainciftf proved by a fair preponderance of the 
; credible evidence that it relie. ‘won defendant's apuraisai wnoen 
® 
a . ° 
agreed to guarantee a bank loan made to Time & Micro and that a 
Suffered by plaintift by reason of this agreement to guarantee a 
bd bank loan vad2 to Time % Micro was che natural and Drobaole con 
, sequence of a breach of contract as stated in question 2? 
1 @ Yes No 
if your answer to question 3 is "Yes," orocezed to 
question 4, 


Special Verd 
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UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


| i 
i f 
i 


tt 
t AJAX HARDWARE MANUFACTURING 
' CORPORATION, 


| 

| 
Plaintif®é, 69 Civ. 1900 (RHL) | 
} } 
| 
-against- : NOTICE OF APPEAL 

| 


: INDUSTRIAL PLANTS CORPORATION, : 


i| Defendant. : 


PLEASE TAKE NOTICE that AJAX EARDWARE MANUFACTURING 


| CORPORATION, plaintiff in the above-entitled action, hereby 
' { | 
appeals to the United States Court of Appeals for the Second 


Circuit from the final judgment entered in this action on 


i 


~ 


| October 28, 1975, a.1 from each and every part thereof, in- 
i { 
licluding, without limitation, (a) the order of this Court dated 
‘and entered herein on May 28, 1975, setting aside the verdicts 

lof the jury as to both liability and Gamages rendered on May l, 

| 

= in the first trial of this action and Ordering a new trial 

it 

on all issues, and which order further denied pl->intiff's motion 


ll for judgment notwithstanding the verdict in the amount of 
| 
| $161,£95.75, or for a new trial limited tc she issue of Gamages, 


}! i 
i | 


% and (b) the order of this Court dated June 23 1975 
plaintiff's motion under 28 U.S.c. § 455 for disgu 
of the Hon. Richard H. Levet from further participation in any 


proceedings in this action. 


Dated: 


POLETTI FREIDIN 
y New York, New York PRASHKER FELDMAN ¢& GARTNER 
November 25, 1975 ; er 
{ v] es 
, ( 
By Luiisser el, iin 
- TS 
A Member of the Firm 


* Attorneys for P Lt 
AJAX HARDWARE MANUFACTURING 
CORPORATION 
777 Thicd Avenu 
, New York 1001 
88-3200 


TO: 


MONASCH CHAZEN & STREAM 
Attorneys for Defendant 
733 Tnaird Avenue 

# New York, New York 10017 


CLERK 


United States Court of Appeals 
for the Second Circuit 
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UNITED STATES DISTRICT COURT 
SOUTHERN CISTRICT OF NEW YORK 
— ee ee ee ee ee ee SN SE AE SESS A OF SF AE Oh ah pa apa at 
AJAX HARDWARE MANUFACTURING $ 
ORPORATION, 
: 69 Civ. 1900 (RHL) 
Plaintiff, 
: NCTICE OF MOTION 
~against- 
NDUSTRIAL PLANT E ATION, 
INDUSTRIAL PI S CORPORATION 
Defendant. 
— ee ee ee ee re ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee xX 
S 2.2 Ss 
PLEASE TAKE NOTICE that upon the annexed affidavits 
of Murray Gartner, Esq., and Edward Brill, Esq., and all prior 
proceedings had herein, the undersigned, on behalf of 
AJAX HARDWARE MANUFACTURING UC JRPORATION, plaintifé in the above 
entitled action, will move this Court before the Hor. Richard H 
Levet, at Room 2103, United States Courthouse, Foley Square, 
New York, New York on March 25, 1976 at 13:00 a.m., or as 
soon thereafter as counsel may be heard, for an order pursuant 
to Rules 10(c) and ° 2, Of the Federal Rules of Appellate 
s Procedure correcting =h: Record on Appeal in this action by 
adding thereto the ettached "S-..tement of Proceedings in 
District Court To Be Included in Record on Appeal"; and take 
further notice that any objection or proposed amendments to the 
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annexed statement must be served 


days after service of this Notice. 


© 


TO; 


> 


— 


Monasch Chazen 
733 Third Avenu 
New York, New Y 


OM Rg 
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New York, 
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UNITED STATES DI.fRICT CcouRT 
SOUTHERN DISTRICT OF NEW YORK 


SLE SOM SOMOS OOOO BOO ewe eee eee aoe x 
AJAX HARDWARE MANUFACTURING : 
CORPORATION, 69 Civ. 1900 (RHL) 
Plaintiff, : STATEMENT OF PROCEEDINGS 
IN DISTRICT COURT TO BE 
INCLUDED IN RECORD ON 
: APPEAL 
~against- 
INDUSTRIAL PLANTS CORPORATION, : 
Defendant. 


a Submission by Defendant of Ex Parte Document 
aa a mtisncant of Ex Parte Documents 


Defendant Industrial Plants Corporation, by its 
attorneys Monasch Chazen and Stream, submitted the documents 


described below to the trial court in this action without servic 


ct 


of said documents upon attorneys for plaintiff, and withou 
notifying attorneys for plaintiff of the submission of said 

documents to the court. The "Trial Outlines" and "Memorandum 
of Law" described below were received and accepted by the trial 


court despite the court's knowledge that those documents were 


not served upon or delivered to plaintiff's attorneys. 


(l1) “Defendant's Trial Qutline” (undated, receipt 
by Court indicated on Pebruary 23, 1973) 


(2) "Defendant's Trial Outline" (undated, receint 
eet VEL ine 


vu 
< 


Court indicated on April 14, 1975) 
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(3) “Defendant's Memorandum of Law on Contract 


Waiver” (undated, receipt by court indicated 
on October 10, 1975) 

(4) Letter from Arnold C. Stream to Hon. Richard 
H. Levet, dated February 19, 1974 

(5) Letter from Arnold C. Stream to Hon. Richard 
H. Levet, dated October 2, 1975 

(6) Letter from Arnold Cc. Stream to Hon. Richard 
H. Levet, dated October <9, 1975. 


| 
| 
| 
| 
} 
| 
} 
| 
| 
} 


| The original copy of each of the above documents is contained in 


‘ 


| 

| the file of this action in the office of the Clerk of the United 
States District Court for the Southern District of New York. 
Said original documents, together with this Statement, and the 
affidavits submitted in connection with this Statement, shall 


be included in the Record on Appeal transmitted to the Court of 


Appeals in Docket No. 75-7663. 


Ss n 


3. Submission by Hon. Richard H. Levet of Ex Parte Statement 


to United States Court of Appeals for Second Circuit 


| On or about April 21, 1975, Hon. Ricnard H. Levet 

| submitted a statement to the United States Court of Appeals 

for the Second Circuit in connection with an application by 
plaintifé in this action for a writ of mandamus against Judge 
Levet, which was pending at that time before the Court of Appeals. 
 ajvax Hardware Manufact ring Corporation v. Levet, Docket NO. 


No. 75-3021. Judge Levet at no time served a copy of that 
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go . 


| statement, 


upon attorneys 


| 
| notify or inform attorne: 
| 


fu 


said statement to the Court of Appe 


New York 


Dated: New York, 
March 4, 


UNITED STATE DISTRICT CourrT 
SOUTHERN DISTRICT OF NEW YORK 
SCO CQO eee eee eeoae 0 ESOP LS EPS SD SD SD Si ae as det a eae eben tb nis an > 4 


AJAX HARDWARE MANUFACTURING 
CORPORATION, 69 Civ. 190 (RHr) 


Plaintif®, 


: AFFIDAVIT 

~against- Soe Re 
INDUSTRIAL PLANTS CORPORATION, 
Defendant. ; 
a toentbindnide biceabieds aaa cen ee 


COUNTY JF NEW YORK) 


EDWARD A. BRILL, being duly sworn, deposes and Says: 


1. I am an attorney associated vith the firm of 

Poletti Freidin Prashker Feldman ¢ Gartner, attorneys for plain- 
tiff in the above-entitled action. I am fully familiar with all 
prior Proceedings in this action, having assisted in the first 
trial and acted as trial counsel durine the second trial of this 
case. I make this affidavit in Support of plaintiff's motion to 
correct the Record on Appeal pursuant to Rules 10(c) and 10(e) of 
the Federal Rules of Appellate Procedure, by adding thereto the 


attached Statement of Proceedings in the District Court. 


2. Plaintiff has Siled a Notice of Appeal from the 


final judgment of dismissal enterag herein on October 28, 1975. 


|The appeal has been docketed in the United States Cour+ Of Appeals 


for the Second Circuit as Docket 


parties 


e 


allal 


Owever, 


. 
4 


s 


the court's 


been served 


had never b 


, 
icn 


whi 


ant 


ai- 
gi 


e ori 


mi. 
aes 


been submi 


id not know had 


di 


- 
~ 


which 


a 
— 


© annexe 


ar 


doc 


these 


of 


re contained 


s 1 through 6, a 


ne 


ted in t! 


oca 


7 
~ 


tion 


Owing documents 


9 9 
~_+ 


1ie@ court clerk. 


rand 


"Defendant's Memo 


(3) 


ed Octobe 


Gat 


Levet, 


A-261 


4. I found the original of each of the documents listed 


' 


! 

° id documents (1), (2), (3) and ontained a handwritten 

i} 

| 

jOriginal papers filed with the Court. None of the said documents 
contains proof of service upon plaintiff. None of the documents is 


l 
i\listed on the official docket of this action maintained by the 


it is possible for the Judge to receive papers without proof of 


Levet's chambers until the conclusion of the second trial. 


' 

| . 
| 2. I have carefully reviewed our files and have veri- 
| fied that the office never received a copy of the thre2 memoranda 


service. Moreover, the files in this case were kept in Judce 
| 
of law (Exhibits 1, 2 and 3), nor did we ever receive a copy of | 


Prashker Feldman & Cartner, the firm did not receive a copy of 


7 


| 
October 2, 1975 (Exhibit 5) indicate a copy to Poletti Freidin | 
{ 
either letter.) Every legal document served upon this law firm | 
| 

is immediately entered in a central docket diary, as well as xept | 
y +m a chronological bound file of all legal documents in the case. 


There is no record of receipt of these memoranda. Moreover, I 


; ‘ ; P eh 
| would have been imnediately aware of the receipt of such memoranda , 
| 
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if they had been received, and can assur 


j}o£f these documents was delivered to 


No notice, 


Oral or written, was ever given to plai 


|filing of these documents. 


6. I also located in the 


attorney, 


of a Memorandum submitted by this Court 


jOf Appeals for the Second Circuit, d 


a.m. in connection with an application for a writ 


iplaintifé, 


Ajax Hardware Manufacturing Corporati 


Ww 


WDocket No. 75-3021. (A copy is annexed 


| 


© copy of that statement was ever receiveé 


meys, nor were plaintiff's attorneys notifier 


a statement 


\submitted by Judge Levet in connection 


jing. The original of Exhibit 7 is cco 


mandamus 


lerk of the Court of Appeals in Docket No. 


worn to before me this 
day of March, 1976. 


Otary Pub 


| BARBARA A LEE 
Notary 7ublic, State 4 New York 
' Me. 11-7468040 
Suerified in New Tork County 
amee Expires Mases JU, 1976 
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A. Brill 


on COURT 
CT COURT 


UNITED STATES D ir 
I OF NEW YORK 


SOUTHERN DISTR 


| AJAX HARDWARE MANUFACTURING : 
CORPORATION, 


AFPEFIDAV rT? 
s+ ++ 


~against- 


INDUSTRIAL PLANTS CORPORATION, 


Defendant. 


| 

wae OF NEW YORK ) 
:SS 

COUNTY OF NEW YORK) 


MURRAY GARTNER, being duly sworn, dep>oses and says: 


| 

| 1. I am a member of the firm of Poletti 
Prashker Feldman & Garner, attorneys for plaintiff in the above- 

joss action. I am fully familiar with the proceedings had 

| in tke District Court in this case, as trial counsel for plain 

| during the first crial, and as a supervising attorney during 


second trial which was conducted by my associate, Edware Bril 


I make this affidavit in support of the within motion to corr 


ie 
" 
«t 
f 
ct 
@ 
rs | 
@ 
re | 


the Record on Appeal, by adding thereto the attache 


& 
" 
c(t 


of Proceedings in the District Co 


2. 2 have examined the copies of the memoranda an 


correspondence described in the attached affidavit of Edward 


“I 
4 
u 
fw 

fer 
5 
@ 
< 
D 
1 


Esq. and attached thereto as Exhisits 1 through 
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4 seen any of those documents prior to my viewing *he copies which 
Mr. Brill made in the offices of the District Court Clerk. fr 


never received notice from attorneys for defendant that the 


| 


Originalsof the legal memoranda and letters (Exhibits oe ae ee 
5 and 6) were submitted to the Court, and was not aware that 
sa\i documents had been submitted to the Court until mr. Brill 


reported to me that he had discovered them in the court files. 


3. I have Sinilarly reviewed the "memorandum" of 


this Couxt, dated April 21, 1975, a copy of which is attached 


to the affidavit of Edward Brill as Exhibit 7. Tf had never seen 

a copy of that document prior to viewing the copy which Mr. Brill 
© made from the copy located in the Court file of this action. fr 

had never been served with a copy of the statement, nor had I 


been notified by the District Court or by any other person that 


Que ied in New York Coyney 
Cerne: .¢ Cepines Akorcs 38,4977 


r the statement was filed in connection with the application for a 
writ of mandamus. 
i e 4. In accordance with Rules 19(c) and lO(e) of the 
Federal Rules of Appellate Procedure, the Court should grant 
- Plaintiff's motion to correct the Record Appeal. 7 
ms (; c. Rs 
is, ed 
Sworn to before me this / ac - 
.. e 3th day of March, 1976 ( 
| ae coor, | 
vet, 's a 
~ | eas ete 
ay | Nenary te oS few York 
| Ne. 4563338 A~265 
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. _ ; EXHIBIT 1 TO EDWARD BRILL'S AFFIDAVIT 

a’ ~ 4 eens ene 
ie 

3. 

€ 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


o7-—= -#e oe fF fF 0 f2ehUhOCUCUrrlhUlr MtlhUCUCcMMmlhUCUCr MmlhUCcrPrlCcrlhUC PMlhUCrrlhUC rlhlClCcrlhlCrlhlUr x 
® AJAX HARDWARE MANUFACTURING CORPORATION, 
Plaintiff, 
-against- 
@ INDUSTRIAL PLANTS CORPORATION, 
Defendant. 
eee pou Sia yoni: Sere eee via Sedan eee cla Waele Dose deed en a SR x 
@ > 
° DEFENDANT'S TRIAL OUTLINE 
e 
J 
te 
é 
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Arnold Cc. 


Stream, 


Trial Counsel 


69 Civ. 


1990 


Arnold C. Stream, 
Trial Counsel 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AJAM HARDWARE: MANUFACTURING CORPORATION, 


Plaintiff, : DEFENDANT'S 
TRIAL OUTLINE 


“against- ° 


INDUSTRIAL PLANTS CORPORATION, 


69 Civ. 1900 


Defendant. : 


Preliminary Statement 
ne 


This brief will outline tke testimony to b- 


adduced by us in behalf of the defendant ard w 


dicate the documents whic! marked for identification 


during pretrial depositions, will be offered by us. 


These decuments will 2@ identified hera 


by their pretrial exhibit mumber followed by a numera 


SLES 


3 
~ 


which simply facilitates our lecating the exh 


siucer our internal index System. 


authenticicy of all documents referred to is adrirted 
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one and only objections on grounds of relevance or 


materiality are reserved, 


Parties Involved 
See ee VO 


The following list will Provide a convenient 


place of reference of parties whose names will come 


x up during the trial. 


AJAX HARDWARE CORP, . 
Seenereeenneeete et, CURE . 
Norman Louis - President 


*Howard Kl+sin - Executive Vice President 


TIME & MICRO INSTRUMENTS, INC. 
ER a lanl td Oe 


a Harry Haakenson 


HIRSCHMANM CORP. 
Seer 


*Martin H. Kaefer 


INGUSTRIAL PLANTS corRP. 
z David Kriser - President 
e - Sidney Xriser - Secretary 
*Jezse Thaler - Vice President 


1a stenttianiaieashtintilicisiij ae 
te 


* Desositions to 


ee ee 


The following is an Outline of dates of 


critical events: 


August 10, 19664; 
pid A Se Me Ad 
August 12, 1966: 
ee 


August 15, 1966: 


| sens 


Aucust 19, 19€6: 
tele 


Master Chronolocy 
See LO LOGY 


~- 


Klein calls Thaler 
Thaler visits Klein 
Appraircsl 


Telecram and confirming letter 
with appraisal sent to Ajax 
along with invoice for $4,422.71 
computed on the basis of fair 
market value 


Louis letter Tetuesting in 
addition the liquidation value 
Se —s a 

of the machinery and equipment 


Jeferdant's letter offer 
T4araracee Of buv-ouer a2 


Letter from Thaler de“ining fair 
market value casis of an appraisal 


Ajax pays $4,422.71, being amount 
o£ invoice basea On fair market 
value computation 


Porsed licuidztion sale of Time : 
Micro machinert and ecuisment at 
Public auction conductes Dy the 


Gefendant 


a 


Basic Issue Involved 
mt vo ved 


As we see it, the basic issue } is 


the defendant deliv xr to the plaint 


apsraisal which the latter contracted for? tr¢F 
the slainti£¢ Cannot, by comparing that fair 
value appraisal with amounts realized from a 


liquidation sale at public auction, ask the ur 


infer that, by virtue of the discrepancy betw en 


appraised value and amounts realized at auction, 


the appraisal was negligently Prepared. Fora fair 


market value appraisal of machinery and equircment 


in place is entirely different from an ar 
intended to reflect a forced Sale in Licuidation 


at a public auction. + 


The following testimony will be offered by 


ee eenceeenneeetincneeetesoeeeees. 


* An extensicn Cf our lacal Position and “onstruction 
Of the issue involrred is; reflected in our Requeits 
To Charge, Making i: asnecessary for us to reocea: 
those views here at further length. 
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} 


the defendant on the issue of liability:* 


Jesse Thaler 


Martin H. Kaefer 


Sidney Kriser 


Se 


* 


The issue of damages 


ls bein 
until the li bility issue is 
On damages and mitigation of 
this brief. 
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T3served from tne jury 
Getermined., Testimony 
Camages is omitted cro 


ool Oisod 


PI 
JESSE THALER 
pa Lad ae 
This witness, examined before trial, is a 
-dent of Florida and because of ill health cannct 
attend this trial. He is no longer an employee of 
the defendant. 
The following testimony was elicited during 


his examination before trial by the plainti 


counsel and parenthetical references are to 


He was Vice President of Gefendant 
corporation ("Industrial") duri ng 1566 
and had held that office since 1946 (3 


During the same ceriod, David Kriser 
was President and Sidney Mriser was 
Treasurer of Industrial (2), 


Robert Botwinick joined I 
around 1963 and became its Suc CAonee?) 
Jesse Thaler acted yesmars 
appraiser for Industria 


Y 
' 
hm 
~ 
tM 


~ b de 


Thaler specialized in appraisal of 
machinery tool and industrial equipment 
for over 25 years (6). He is a Senior 
Member of American Society of Appraisers 
(6). 


‘Witness described his experience (7-29) ] 


Memorandum of Pedigree marked (28). 
Ex. 1; (35) 
Tha’. Memo 
Peulgree 


Thaler first heard of plaintifé ("Ajax") 
in 1966 when he received a phone call 
from a Mr. Sax stating that Atay we ed 
4n appraisal of a manufacturing plant 
in Strassburg, Pennsylvania (33). Three 


or four days later, Thaler met with 

Howard Klein, Vice President of Ajax ’ 
(24) to discuss «he Drorosec anpvraisal 

(33) 5 


A that meeting, Thaler agree ° 
@opraisal of Time & Micro Instruments, 
Inc. ("Micro") and they setae f 
th r 

° 


£ the meeting (35). Fee arrangements 
were also worked out (75) 
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Klein asked Thaler to appraise the Micro 
facility on the basis of "the value of th 
plant in place and ready for operation, 
continued operation.” Klein impressed 
Thaler that it was urgent because Ajax was 
negotiating with the Government for the 
production of fuses (35-36). Klein told 
Thaler that Ajax was acquiring the plant 
from Micro (36-37).* 


Klein told Thaler that he needed the 
appraisal very quickly and that he would 
give him an appraisal previeusly made by 
another company; he also told him he would 
arrange to nave a Mr. Haakenson, who was 
to be the vice president in charge of 
manufacturing at Micro, accompany him to 
help him do the appraisal (37-38). 


Klein told Thaler to rely on the Hirschmann 
appraisal, merely to update it (44). He 
said that he was looking for a $600,000 
figure to support financing; but Thaler 
replied that he would give actual values 
(S51). 


> 


Klein also told Thaler that Hirschmann was 
the agent for manufacturers and knew va. ‘es, 
and that its figures were accurate and 
reliable as of 1964 (56-57); that Thaler 
could also rely on Haakenson's values in 
order to expedite matters (62). He told 
Thaler there was no time to make an 
independent determination but that he, 
Thaler, would have to simply rewrite the 
Hirschmann report (64). 


Later at that meeting, the date of the Ex. 
appraisal was moved up from one week to App 
the next day (39) and Xlein gave to Thaler 

a copy of tne earlier (1964) appraisal (41). 


*Microe's name was then Precision Instruments, 


ea 


Klein a§ked Thaler to appraise th¢ Micro 


facility\on the basis of "the vayle of 
the reps.) in place and ready for/ opera- 

tion, conkinued operation.” Kléir iv-- 
pressed The ler that it was urggnt cs use 
Atax was nésotiating with the /Gove ent 
for fuses 935-36) 


the proguct tion of 


/ 
\ j 


\ 
ad Thaler that AjAéx was acquiring 
£< ficro (36737) .* 


Kiein told Thaler tha? he needed the 
appraisal very quidkl¥ and that he would 
give him an apprais 1 previously made by 
another company; he also told him he would 
arrange to have a M Haakenson, who was 
to be the vice pre ne in charge of 
manufacturing at M accomcanv him to 
helr him do the agp al (37-28). 
/ 5 

sp Sn 

/ 
Later at that mgeting, tha date of the 
aporaisal was moved up frck cone week to 
the next day (22) and Klein gave to 
Thaler a copy Of the earlier (1964) 

7 ( 4 
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EX. 


27 (2) 


Aporaisal dtd. 


ne. 


7-1-6464 of 
Hirschmanr Cor 
ration 


= 


? 
@. 4 
‘} (The witnesses identified certain appendages 
t to the appraisal (60, 100) } 
} 
ee 3 i Ex. 2A; (.) 
® Appraisal 
/ Summary 
be aoe ; 
4 . 
“- Ex. 2B; (2) 
Adding Machi 
Tape 
” 
Ex. 2C; (2) 
Another Addi: 
Machine Tape 
Whereas Klein asked for "a market value 
e appraisal of the plant intact, in place, 
ready for operation’, .iurman Louis sub- 
sequently wrote to Thaler and asked him to 
define what was meant in: the appraisal as 
"fair market value." He then added that 
he "would also like for our own information, 
q what in your opinion the equipment would 
bring mise a forced sale," (69-70) Ex. 3; (7) 
Ajax letter ¢ 
8/23/66 
Returning, then, to his meeting with 
ro Klein, Thaler said that Klein arranged 
by. telephone for Thaler to meet Haakenson 
(79). 
ry On their air trip down to Pennsylvania, 


Thaler and Haakenson discussed the equip- 

ment (85). He told Thaler about the 

difficulty in getting equipment from 

Switzerland because, unless one was a 

member of the syndicate, it could not be 

. ordered; and even then it would take two 
Or three years to assemble it into a 
Single operating plans, (65-86). 
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{j)A L 
e. ‘sail ( rs 
; . if 
\ 
(The witness identified certain an ae 
to the appraisal (60, 100) ] 
* ; Ex. 2A; (2) 
\ Appraisal Summa 
f 
\ 
\ f Ex. 2B; (2) 
\ Adding Machine 
e \ Tape 
\ 
/ Ex. 2C; (2) 
Ancther Adding 
e Machine Tape 
Vhereas Klein aske: cong A PI market value 
appraisal of the eee s ntact, in place, 
ready for op-ratiorn", fie subsequently 
wrote to Thaler and agked him to define 
what was meant in te’ appraisal as "fair 
®@ market value.” He en added that he 
“would also like for/pur own information, 
what in your opinigh\the equipment would 
bring under a forced sale." (69-70) 
4 Ex. 33 ‘7) 
Ajax letter dtd 
e / | , 8-23-66 


! \ 
‘ 


Peturning, them, to his meeting with 


~ s 


Klein, Thaler gaid that\ Klein arranged 


Sy telephone for Thaler'‘to meet Haalenson 
* (79), ? \ 
/ \ 
s 
/ } 
{ \ 
; ‘ 
. " : Ps P , 
Cn their ajr trip down to Pennsylvania, 
@ Thaler andj Haakenson disc: 


ment (85) J 
i \ 


‘ \ 


wgsed the ecuirc- 
’ 
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(Testimony concerning appraisal methods 
at Strassburg (86-98)]. 

‘hen he finished the appraisal, Thaler 
telephoned Klein in California (99) an 
told him that he had appraised the “ic 
machinery at £919,072. slus $137,600. 
"in place” value (193). 

He confirmed his telephone conversation 
by telegram (107). 

On August 19, 1966, Thaler sent Ajax 

an invoice covering the appraisal whic 
axplicitly reflects she fact that t+ 
see is computed as a persentace of 
"fair market value." 

*% lull appraisal, of course, had heen 
sent to Ajax (142). 


Ex . 
Indy 


moc to 


Nd Pa ” bd e 
” 
{ 
> 
> The aporal sal was sent to Aj ax with a 
cuvering letter (148). 
. Ex. 13; (4) 
Industrial letter 
j dtd, 8-19-66 


ar did not recall any conversatio n 
ein during which the question 
idating value came up (257). 


Cm August 29, 1966, Thaler received a 
‘etter from Flein enclosing a prcposed 
"commitment letter" under which In-4us- 


, 


trial would guarantee to li quidate the 
machinery for not less than $500,00C0, 
less 20% per year (170). 
Ex. 15; (8) 
Ajax letter dtd, 
8-29-66 with 
attached pre-e 
posed "commit- 
ment letter" 


Thaler made a note On the 


letter that 4 
nO promise had heen made to Sive a 
Be woin ctl Or @ guarantee (171); an 
Thaler cousidere Klein's assertion 


inaccurate (376). 


(‘Asked by counsel whether fair market 
value vas ecuivalent to replacement 
value) "hater said that fair market 
Ve LUG Wa5 meant to reflect worth +o 
ene use: in the plant intact, in Slace 
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Parra: 


Ds San 


~kar- 


-@ 


- 
dq 
o 

(Thaler thereupon offered counsel his 

letter to Klein. dated October 7, 1966 

defining fair market value in verv eR- 

olicit terms (202;272)]* 

Ex. 16; (15) 


Thaler letter tc 
Klein @td. 
10-7-66 


This was not the first time Thaler 
appraised a plant as a going concern; 
on Many previous occasions he evaluated 
a plant as an in place facility in use 
(2i0—]21L). 


(Thaler explained the 15% a 


t Cdition for 
in place value in terms of the cost of 
transporting and installing the machinery 
3S a going facility at its site (238-245) ] 


Thaler received a ] 
October 5, 1966 com 
invoice tecause the z 

reflect a "forced liquidation" figure 


rom Klein on 


which he ‘Klein) Frey WOuld be no more 
than $450,660. Klein sought an adiust- 
ment of the invoic (250) .** 
EX. L897 (24.2) 
Klein letter deta, 
LO-7-66E 
a ee 
* This is a Critical exhibit in Our view. Klein 
receiveé this latter [Klein Ear dpe 2 
~ “PRte te another critical letter since it contains an 
. . q , - _ 
acxnowledgment chat che fair market value aaDoraisal 
‘aS not a licuidation value, and the further acknowi- 
2agment of the Plainzsist?'s President trat -ka tiqui- 
a 7 ra . 1 a = ~ cs 
G2tlon value would nol Se more than $439,90 


a e 
G c oF ny mm 
3M « 0 ba) 4a u 
T YY ed e+ ‘« ‘@) “rf 
me 4) Ou ry Me aie c 
~H OU ~ rT) ~ 4) a | My 
+ 44 ™-I1UG Ww Nrit: > a 
s+ Ua. @'o -t wa ste) Ho \S OME (| 
~— py 0 wo —-rf be 9 ~-H4 yw C2 sot rt 
*< GO rdi-4 § *~ba @ ‘host | 
SO d&é Co ODM pars C13 Vo S29) 85 cat '¢) 
Heder tom NM By NOVO ™- Qe « 
mt $y G4 30nd 3 } on, &G 
"We “i UVUHO a @ Me ee | *TGretoo te ‘ee 
”% 33 x * & ~C ¥% aw 
fl O fit we OG) 4 fu) p2 tj Os 
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ul om 
vo ee QD OD A -oet eG 
~ Alaa —- n ut Uri og 
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| ur] Hcl a { ha --d (eu E at 
v Ww Tee rt @ % §'—~aG Oo ty 
c c+) 1 ef red fwhino 
Vv Oo 4) cy Hs “1 « elect n 
wo wv oO “e4 ord r4tt~— O «rt Oo Fl am 
Mi Vv a iad sy UA 
Mm wd 2 oto ag @ wv al =o Vv 
c wv * te oc by v4 12 ow x YY 
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Mr. Kaefer was an official of Hirschmann Corp. 
of Roslyn, Long Island. He made the 1564 appraisal 


° which underlay Thaler's two years later. 


His deposition was taken by us in 1970. Since 


en, he has moved to Connecticut, a distance of some- 


¥ 
thing more than 100 miles from the City. We shall sub- 
poena him but if he refuses to appear, we shall ask 
leave to read his deposition instead. 
> 
Mc. Kaefer has been with Hirschmann Corp. 
for about 14 years; in 1964 he was vice 
president in charge of engineering (3-5). 
r.) 
Hirschmann Corp. was a ire « of 
European machinery tools (4). The majority 
of its equipment comes out of the narrow 
& area known as "the watch area of Switzerland" 
(3S) 
Mr« Kaefer identified his 1964 appraisal 
, Of the Micro facilities and his letter 
covering the same to Mr. Jacob Shrirer, 
then the owner of Micro, (11-12) 
, Ext. Bis tzZ) 
Kaefer letter dtd. 
7-1-64 
7 Mes 22a) 
Kaefer Appraisal 
‘ 
A-282 
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(Mr. Kaefer describes his inspection and 
appraisal methods (15-29). ] 


J 


Kaefer placed a market value of arproxi- 
mately $793,000. on the Micro facilities 

in 1964 and a replacement value of approxi- 
mately $1,214,000. (30). a large part of 

the machinery in question would not have 
been available through common trade Channels; 
and Micro had Machinery at its plant for 

the repairing and maintenance of that ma- 
chinery, thus avoiding its deterioration 


(33-35). 


There was therefore no Significant de- 


chinery during the two years following 
his appraisal, assuming norral maintenance 


Approximately 80% of all the equipment 
would have retained its market value at 
the same level in 1966 as it was in 1964 
(40). 


The most that could have happened is that 
the $793,000. value could have shrunk two 
fears later to $625,000. (42). 
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maa) eamesat 2 te 
machinery -- it would de 


$200,000. (46). 


Other precision instrument nmanufact ring 
can be done “Sing the precision watch 


machinery at Micro 


Yr. Kaefer reiterated that ane Or 5 
would have retalned their falue in 
their 1964 level (72). 


Howard Klein was 


Executive y 
Ajax in 1964. 


His deposition Was taken by the 


tiff on written interro atories, 
e g 


We presume that the deposition 
by the Plaintiff, Whether read by the DSlaintifs 
& 


by us, his answers will establish the ¢ 


Ollowing 
Klein received all the letters which 
officials of the defendant Say were sent 
© to him. 


He wrote all the 
him. 


He spoke to Thaler for the second time 

the day after Thaler called him with the 

appraisal figure and Thaler tolg him that 
e although the fair market value of the 

machinery was approximately $900,000 
: "the forced 1i 


+e 
guidation value was about 
: 000." (nyo Vt was 
$500,000." (8). 
eee eS 


Payment of the defendant's fee, based upon 
its fair market value appraisal,was made 
about November 30, 1966. 


Ajax signed 2% 


S loan a reement with 
Micro the da 


before it received 


Time and 
the apprais 


w 


*Note our Supplemental requests to Charge on the elem 
e Of "reliance." 


-S. 


a) 


formerly was Secretery and a Vice Presi 


will explain the nature Of the bus; 


His first dealing with Ajax WAS in 1966 
when he received a televhone call an 
referred the Party to mr. Thaler, Since 


Sometime later, he gota telephone ¢ 
from Kline asking for a Guarantee; 5 
this was after the 4Pppraisal hag been 
Made, 


As a result of the conversation, he wrote 
a letter to Kline dated August 30, 1966 


Before the letter was written, mr. Kri 
had a conversation with Davig Weissman, 
representing the Plaintiff and Micro; fo 
lowing the conversation, he wrote to Mr 
Weissman a Proposal for an advance of 

$300,000., secured by the Micro machinery, * 


“ 
1) 


(9) 
Kriser letter dtd. 
8-29-66 


* Not Covered by Stipulation o¢ authenticity, 


Mr. Krisr had no conversation with Mr. 
Thaler before the anr a 
was routine business 
were done by Mr. Thale 
them for 35 to 40 years. 


Fair market value is a val 


ue for ecuipoment 

in use where there is a willing seller and 
a willing buyer, given sufficient time to 
transact the business. 
Pair market value appraisals can concern 

dual items as part of the totality 
GC. a yOing operation. 
An auction or liquidating value is Jiven 
in a manner different from the appraisal 
prepared here for the plaintiff. When 
an auction or liquidating value is given 
for a plant, Industrial does not list or 
value each piece of equipment; it simply 
gives a bulk figure. 
In referring to the guarantee of $350,000., 
Mr. Kriser had in mind what Industrial was 
prepared to pay for all the machinery in 
place against its immediate resale in 


liquidation. 
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EXHIBIT 2 TO EDWARD BRILL'S AFFIDAVIT 
pn a NPS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YOR: 


AJAX HARDWARE MANUFACTURING 
CORPORATION, 


Plaintifé, 
“against- 
INDUSTRIAL PLANTS CORPORATION, 


Defendant. 


DEFENDANT'S TRIAL 
OUTLINE 


MONASCH CHAZEN & STREAM 
733 Tei ao AvENnve 


New Youu, N.Y 10017 
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and only objections on ground 


: | 
materiality are reserved 


place of reference of Darties whose 


AJAX HARDWARE CORP- 
SS RE 
Norman Louis - Pres 


"Howard Klein - Executive v 


TIME & MICRO INSTRUMENTS, INC. 
et NO 


Harry Haakenson 


7. HIRSCHMANN CORP. 
HIRSCHMANN CORP. 


*Martin H. Kaefer 


e } INDUSTRIAL PLANTS CORP. 
<1 “2 

David Kiser = President 7 

Sidney Kriser - Secretary 


"Jesse Thaler 


Steen 


Depositions to be read. 
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Basic Issues Involved 
mato iver 
AS we see it, the basic issues here are: 


1. Did the Plaintif£é rely upon the defendant 


appraisal, or was it received after Ajax Signed its loan 


agreement with Time & Micro? 


2. Did the defendant deliver to the plaintiff the 


kind of appraisal which the latter contracted for? If it 
did, the plaintif¢‘ Cannot, by comparing that fair market 


value appraisal with amounts realized from a forced licuida- 
tion sale at pudlic auction, ask the jury to infer that, by 
virtue of the discrepancy between appraised value and amounts 
realized at auction, the appraisal was negligently prepared. 
Por a fair market value appraisal of machinery and equip- 
ment in place is entirely different from an appraisal in- 
tended to reflect a forced sale in liquidation at a prblic 


auction. * 


. 


The following testimony will be offered by 


<cninesoerienaiiotenscpsiteibstensetameesnicnniionmiaesimaneees 

* An extension of our legal position and construction 
of the issue involved is reflected in our Requests 
To Charge, making it unnecessary for us to repeat 
those views here at further length. 


ee ms ag Swe EAN ony SE a 
Re ee ee era BS es aed 


6 


Cia Jesse Thaler 


Sidney Kriser 


& Irvin Richlin (expert) 


; 
bd ; 
f 
: * The issue of Gamages is being reserved from the jury 
e b until the liability issue is determined. Testimony 
On damages and mitigation of damages is omitted ‘from 


this brief. 


ives 


Wi a RT ot highs «hen, Mira US ERM? Bong te:. 


4 


an cabthdeh Ory ee oF meee 


PEAS OPEN Set 


ae 


: 
Pi 
‘9 
4 
? 
$ 


This witness, examined before trial. 


resident of Florida and because of i1} hea 


attend this trial. He is no longer an emp 


the defendant. 


The followin testimony was elici 


his examination before trial by the plaintis 


and parenthetical references are +o Daces 


He was Vice President of defendant 
corporation ("Industrial") during 196 
and had held that office Since 1946 


During the same 
Was President an 
Treasurer (3). 


 oPhs 4 


Robert Botwinick joined Industria 
a@round 1963 and became its auctio 
Jesse Thaler acted Primarily as ¢t 
@pplaiser for Industrial (4). 


ith 


lan 
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Thaler specialized in aporaisal of 
machinery tool and industrial equipment 
for over 25 years (6). He is a Senior 
Member of American Society of Appraisers 


(6) 


(Witness described his experience (7-29) 


Memorandum of Pedigree marked (28) 
Ex. 1;(35)* 
Thaler Memo 

Pedigree 
ba 

Thaler first heard of plaintifé ("Ajax") 

in 1966 when he rec ived a phone call 

from a Mr. Saxe Stating that Ajax wanted 

an appraisal of a manufacturing plant 

in Strasburg, Pennsylvania (30). Three 

or four days later, Thaler met with 

Howard Klein, Vice President of Ajax 

(34) to discuss the Proposed appraisal 

(31). 

At that meeting, Thaler agreed to do the 

appraisal of Time & Micro Instruments, 

Inc. ("Micro") and they set a time for 

“ne appraisal about a week from the date 

uF the meeting (35). Fee arrangements 

were also worked out (35). 

“+ chshaeeeanitiisamsehinlsbassaseninasasntag 

**arenthetical references are to our internal 

satibie filing system. 
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Klein asked Thale. to appraise the Micro 
facility on the basis of "the value of the 
plant in place and read for operation, 
continued operation." Klein impressed 
Thaler that it was urgent because Ajax was 
negotiating with the Government for the 
roduction of fuses (35-36). Klein told 
Thaler that Ajax was acquiring the plant 
from Micro (36-37).* 


Klein told Thaler that he n2eded the 
appraisal very quickly and that he would 
give him an aporaisal previously made by 
another company; he also to%d him he would 
arrange to have a Mr. Haakenson, who was 
to be the vice president in charge of 
manufacturing at Micro, accompany him to 
help him do the appraisal (37-38). 


Klein told Thaler to rely on the Hirschmann 
appraisal, merely to update it (44) He 
said that he was looking for a $600,900 
figure to support financing; but Thaler 
replied that he would give actual values 


(Sl). 


Klein also told Thaler that Hirschmann was 
the agent for manufacturers and knew values, 
and that its figures were accurate and 
reliable as of 1964 (56-57); that Thaler 
could alse rely on Haakenson's values in 
Order to expedite matters (62). He told 
Thaler there was no time to make an 
independent determination but that he 
Thaler, would have to simply rewrite 
Hirschmann report (64). 


tA 


’ 
the 


Later at that meeting, the date of the 
appraisal was moved up from one week to the 


next day (39. and Klein gave to Thaler a 
copy of the earlier (1964) appraisal (41). 
ee a ee oe ae 


* Micro's name was then 


BX. 27 (2) 
Appraisal dtd. 
7-1-64 of Hirsch- 
mann Corporation. 


— 


(The witnesses identified certain apoendages 
a to tne appraisal (60, 100) ] 
Ex. 2A; (2) 
Appraisal 
Summary 
Ex. 28:3 (2) 
a Adding Machine 
Tape 
Ex. 2C; (2) 
Another Adding 
Machine Tape 
oe 
Whereas Xlein asked for "a market ralue 
appraisal of the plant intact, in place, 
ready for operation", Norman Louis sus- 
seq uently wrote to’ Thaler and asked hin to 
define what was meant in the raisal as 
) “fair BeERet value". He then added that 
he "would also like for our own information, 
what in vour Opinion the equipment would 
bring under a forced sale." (69-70) 
: Ex. 337} 
Ajax letter dtd. 
¢ 8/23/66 
——~ 
BeLusn eng « then, to his meeting with 
Klein, Thaler said that Klein arranged 
; by telephone for Thaler to meet Haakenson 
: ie é 3) ie 
@ ‘ 
’ 
on their air trip down to Pennsylvania, 
; Thaler and Haakenson discussed the eguid- 
ment (85). He told Thaler about the 
e sifficulty in getting equipment from 
switzerland because, unless one was 4a 
member of the syndicate, it could not be 
“edered; and even then it would take two 
"Ve three years to assemble it into a 
single operating plant. (85-86) 
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(Testimony ccorcerning uppraizal methods 
at Strasburg (86-98) .) 


When he finished the appraisal, Thaler 
telephoned Klein in California (99) and 
told him that he had appraised the Micro 
machinery at $919,072. plus $137,000. £& 
“in place” value (103). 


On August 19, 1966, Thaler sent Ajax 

an invoice covering the appraisal which 
explicitly reflects the fact that the 
fee is computed as a percentage of 


"fair market valu 


of course, had been 


Bx 2s -06) 
Industrial Plants 
Invoice dtd. 

8-19-66 


Ex. i23 (S$) 
Industrial Plants 
Appraisal 
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The appraisal was sent to Ajax with a 


covering letter (148). 


Ex. «33 (4) 
Industrial letter 
dtd. 8-19-66 
Thaler did not recall any conversation 
with Klein during which the question 
of liquidating value came up (157). 
On August 29, 1966, Thaler received a 
letter from Xlein enclosing a orososec 
"commitment letter” under which Incus- 
trial would guarantee to liguidate the 
machinery for not less than $500,000. 
less 20% per year (170). 
Ex. 2573 (9) 
Ajax letter dtd. 
8-29-66 with 
attached pro- 
posed "“commit- 
ment letter" 
Thaler made a note on the letter that 
no promise had been made to give a 
"commitment” or a guarantee (171); and 
Thaler considered Klein's assertion 


inaccurate (176). 


(Asked by counsel whether 
value was equivalent to r 
value] Thaler said that £ 
value was meant to r c 
the user in the plan : i 

(200). : 
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[Thaler thereupon offered counsel his 
letter to Klein dated October 7, 1966 
Sefining fair market value in very ex- 
plicit terms (202;272).]* 
Ex. 16; (15) 
Thaler letter to 
Klein dtd. 
19-7-66 
This was not the first time Thaler 
appraised a plant as a going concern 
On Many previous occasions he evaluated 
a plant as an in place facility in use 
(210-211). 
(Thaler explained the 15% addition for 
in place value in terms of the cost of 
transporting and installing th machinery 
as a going facility at its site (238-245) .] 
Thaler received a letter from Klein on 
October 5, 1966 complaining about the 
invoice because the appraisal did not 
reflect a "forced liquidation” figure 
which he (Klein) knew would be no more 
than $450,000. Klein sought an adjust- 
ment of the invoice. (250).* 
Ex. 18: (14.1) 
Klein letter dtd. 
10-5-66 


This is a critical exhibit in our view. Klein 


received this letter [Klein EBT (12)]. 


This is another critical letter since it contains an 

acknowledgment that the fair market value appraisal 

was not a liquidation value, and the further acknowl- 
liqui- 


edgment of the plaintiff's President that the 
$450,000. 


dation value would not be more than 
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[The last mentioned letter was sent after 
a duplicate invoice was malled to and re- 
ceived by Klein (Klein, 12) | 
Ex. 19 L4 
VUOllcate [ndus- 
frial Slants 
Invoice dtd. 
9-30-66 
On November 28, 1966, Thaler wrote 3 
Gunning letter to Ajax (256). 
Ex. 20:(17 
Industrial Plants 
letter dtd. 
11-28-66 
Klein received that letter {Klein (13 
Plaintiff marked it as an exhibit (256 
On November 30, 1966, Industrial Plants 
invoice for $4,422.71 was paid (Klein 
ER OG e 
Thaler produced on request the offer of 
a stand-by guarantee by Industrial in 
\ 
) 


the sum of $350,000. (268 
Be. 22: ¢ 


Industrial Plants 
letter dtd. 
? 8-30-66 


(Thaler produced on request his in-place 
appraisal of Loft Candy Corp. (328); his 
in-place appraisal of Calmac Manufacturing 
Corporation (328); and a list of companies 
for which Thaler made in-place appraisals 


(329). aa 


5 gate te 
OL a ee 


Se pas e%4 


i 


poena him but if he re 


leave to read his deposition instea 


"abe « 


— > 


Sat Pee na potbotayy. + ale oe. 


MARTIN H. KAEFER 
pha ES Eh TS 


Mr. Kaefer was an official o 


Roslyn, Long Island. He made the 1964 


which underlay Thaler's two years later. 


His deposition was taken by us 
then, he has moved to Connecti ut, ad 


thing more than 100 miles from the City 


Mr. Kaefer has 


president in ch 


area known as "the watch area of 
(3). 


Mr. Kaefer identified his 1964 a 
Of the Micro facilities and his 

covering the sme to mr. Jacob Sh 
then the owner of Micro (11-12). 
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(35-36). 
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Approximately 80% 
would have retained 


tne same level 
(40). 


The most that 
the $793,000. 
sears later to 


AS used machinery -- 
machinery -- i+ would 
$200,000. 5) 


Other precision 
can be done usin 
Machinery at Mic 


Mr. Kaefer 
would have 
their 1964 


We presime th 


He wrote all 
him. 


He spoke to Thaler ¢£ 

the day after Thaler 
@ppraisal figure and 

although the fair market valy 
machinery was approximately 
"the forced 1; idation value 
$500,500." 


Payment of the defendant’ 
its fair market 


Ajax sicqned it 
Micro the day 
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Mr, Krisar is President Of the defendant; he 


His firs: Gealing with Asay WAS in 1966 
when he received a3 teleshone Call ang 
Mr. Thaler, Since 


Sometime later, he got a telephone cal? 


: from Kline asking for a guarantee; but 
? this was after the @PPraisal hag Been 
a Made, 


“ 


As a result of the conversation, he wrote 
&@ letter CoO Kline dated August 30, 1966. 
Ex. 22; (12) Supr 


ey. 


a 


’ 


$s 

4 Before the 1 tter was written, Mr Kriser ” 

iz had a Conversation with Davig €issman, Esq., 

tt representing the Plaintiffs and Micro; fol- 

q lowing the conversation, "e@ wrote to mr. 

ad Weissman &@ Proposal for an advance of 

& $300,000., secured by the mi TO Machinery, + 

f (9) 

24 Kriser letter deg 
8-29~66 


tipulation of authenticity, 


* Not Covered by gs 
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liquidation. 


Mr. Xriser had no conversation with Mr. 
Thaler before the appraisal; th appraisal 
was routine business and 98% of appraisals 
were done by Mr. Thaler, who had been doin 
them for 35 to 40 years. 

Pair market value is a value for eculpsment 
in use where there is a willing seller and 
a willing buyer, given sufficient time to 
transact the business. 

Pair market value appraisals can concer 
individual items as part of the totality 
of a going operation 

An auction or liquidating value is Jiven 
in a manner different from the aporaisal 
Prepared here for the plaintiffé. When 

an auction or liquidating value is given 
for « plant, Industrial does not List or 
value each piece of equipment; it simply 
gives a bulk figure. 

In referring to the guarantee of $350,000. 
Mr. Kriser had in mind what Industrial was 
Prepared to pay for all the machinery in 
Place against its immediate resale in 


At some point after he made t 


dustrial to do a public sale at auction. 
Mr. Kriser told him that at that time 
they went into an auction "they would g 
murdered"; that that was the worst kind 
Of a move they could make. 


eo 


Nevertheless, Industrial was retained to 
auction the Micro machinery and di 
in the Fall of 1967. 


the guarantee 

offer, he had a telephone conversation witt 
Mr. David Weissman, an attorney representi 
Plaintiff and Micro, who told him that the 
people at Ajax were Slanning to retain In- 
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IRVIN RICHLIN'S TESTIMONY 


This witness will testify as an expert. 


Por some ten years (1951-1 
he worked as a salesman - 
Corp.*, which was a corpo 
acting as the general ace: 
manufacturers of watch an 
instrument machinerv. 


Since 1961 he has operate 
business, The Richlin Com 
s in us 


- 


purchases and deals in u , high 
precision watch and fuse maxing 
machinery and equipment of Swiss oriyin 


He has become skilled in the evaluation 
of that kind of machinery and ecuipment 
and has in fact on one or more occasions 


been called upon to serve as an appraiser. 


He did appraisal work for Bulova. 


Early in 1966 he had occasion t 
the Micro facilities at Strasbur 
sylvania, having been a friend o 
Shrirer at the time. 


He recognized that facility as unique in 
its components and unique as a specialty 
precision plant operating on-site. 


Its uniqueness consisted of the fact that 


- it represented a fully equipped facility; 


* See supra p. 14. 
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- 30% of the machinery was of Swiss 
Origin; 


= practically all of it was irreplaceable 
because of Swiss embargoes; and 


- all of it was in mint condition. 


There is no possible way for develooni: 


any reasonable ratio between the fai> market 

value of that plant as a going facility and the 
price which was obtainable upon the individualized 
sale of its components at a liquidation sale 


under an auctioneer's hammer. 


In the opinion of this expert, a recovery of even 
one-tenth of its fair market value under those 
conditions would be reasonable to expect. 


MONASCH CHAZEN ¢& §S 
Attorneys for De 


Arnold c. Stream, 


Of Counsel 


EXHIBIT 3 TO EDWARD BRILL'S AFFIDAVIT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORX 


SAR Renn mn ee a we X 
AJAX HARDWARE MANUFACTURING 
CORPORATION, 
Plaintifé, 
“against- 
INDUSTRIAL PLANTS CORPORATION, 
Defendant. 
PP EEN CED A MMe ae eae D4 


DEPENDANT 'S MEMORANDUM OF 
LAW ON CONTRACT WAIVER 


MONASCH CHAZEN & STREAM 
733 Trias Avenuc 


New Yoan,S.Y.:0017 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Se een ee ee ee eee nn -X 


AJAX HARDWARE MANUFACTURING 


CORPORATION, 


“against- 


INDUSTRIAL PLANTS CORPORATION, : 
Defendant. 


wane nanan nnn ---- +--+ ------- +--+ X 


Nothing is more dangerous to the law than the 
presentation of a statement as unqualified when in fact 


it is otherwise. There are a plethora of legal maxims, 


wnich nave been engrafted to them. The Principle generally 


app.ied to the treatment of payments made on a contract 


is a classic example. 


It is generally stated (although little understood) 


taal pavment 


provision in 
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has nearly achieved the dignity of a legal axiom. The 
cd fact of the matter is, the statement is empty and meaningless 


because of the qualifications which have been constructed 


un 


by the courts so as to diminish, indeed emasculate, that 
e empty rule. 
Payment alone will not constitute a Walver of a 
provision in a contract only when the vaving varty at all 
o times insists upon strict performance by explicit reservation 


of rights. Gail v. Gail, 127 App. Div. 892. The only time -- 


and we emphasize the word Only -- that payment without 


¥ explicit reservation of rights does not constitute a waiver 


— 


— 


of contract rights is where the breach is subsecuently 
discovered. In such situation it obviously cannot be said 


® that a party makin 


Q 


& payment waived an unknown right. 


Armstrong Cork etc. Co. v. Pirone, 135 Misc. 819, is a clear 
Ee 


example of this point and stands for that narrow proposition. 


e The judge in that case expressed it in the following terms: 


"While the defendant may be held 
to an abandonment of any claim of 


r 


e existed at the time the not 
made, he should not be precluded 
from proving, if he can, a subsequen+ 
; i V a 
Claim for damages." 
ie ee ee 
ae In cur case the defendant makes an entire: 
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to act promptly upon the first discovery of the breach: 
it may not accept acts which are presented as performance 


the contract by the other party, pay for them, and then 


Oo 
rh 


Diehl v. Schmalacker, 30 Misc. 786 (App. Term 1900). 
ee, 


The United States Supreme Court has stated this 
principle in a slightly different way. No party, teaches 
that court, can avoid the legal consequence of its act 
by protesting that it does not subject itself to the consecuences 


of its act. International ntracting ). Ve. Lamont, 155 
a esn_ontracting Co 
U.S. 303 (1894). 


requirement chat this learned Court give these instruction 
to the jury on this most Critical issue, and toward that 
end, there will accompany this memorandum of law a Supplemen 
request by the defendant covering this subject. 

We believe that we hava demonstrated not only 
the procrie=-7 of a defense of waiver but itsclear suffic: 
@S &@ Matczer of law as an asserted 


Sark ema 
Resrectiully suomittad 


MVATA Or, miseimee 5 diencre, 
MONASS&I CHAZEN 5 STREAM 

-<—- vo ~ ar = Ca ne 
Attorneys for velencant 


Arnold c, Strean, 
Robert G. Smith 
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"EXHIBIT 4 wu ZDWARD BRILL'S AFFIDAVIT 


NETTER Lewy Dowo Fox NESS & STREAM 


ATTORNEYS ANO COUNSELORS aT Law 


' 
\eayv 


amQ sOw rOa« ofrces YORK.N Y 
-wamo scTree® 2 
ving *O« 

+€CTOR G SCwo 

THCOCOME wESS 

Mamie .OuISE S°*CAN 

AANOLO = STACAN 7 ae rf my 

4Onn 6. arr ca 

4¢6orr sours Pd is ’ 

ALAIN SCCOMEE 

#VLES & wacrr ‘ P A 

JOnnm \ SOLOSTONE = “ q 

CAML © AXEL ROO \ \ } 

CC CPSTein \ 

David s Suincrr 

COwsAo «= BC Awan 

Paul FROamM aN 


Hone: able 
United 


tj 
~e . 


Richard H. Levit 
States District Judge 
Courthouse 

Foley Square 

New York, N.Y. 


with 


shall file you next weex our tri 
nemorandum outiining the testimony and indicating 
exhibits to assist vou in marshaling the evidence 
Close of the trial. 


NETvTCR & NETTES 
e6- e462 


PaR'S OFFICE 
$3. @ve€ .a BSCET EC 
Panis. vit 
c.r is @: 


\ Pe cages 
ETTCALae 
CLuAvOuca “Ew TORR 


-EXCLAVO Fans 
% #a.TER SOCOLOW 
SOunsey 


We intend to make a serious motion to c¢ismiss 
each of the three counts at the close of the plaintiff's 
case on factual creunds which we mose will be evident 
to you after veu have read cur re uests =c¢ charse and 
Ore trial brief. 

Melther the recuests nor our brief deal: with 
the damace issue which Your vorer declared would he re- 
served from the jury unti! there is a Gisposition by the 
Court cr jury of the fFurndarental question of liakility. 
For the same reascr, t-2 save exclucecé references “oc 
factual areas s@alia¢g with mitigation af Garages 

yours, 
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733 TrHimo Avenue 
New Yoan NY 1OC!I7 


~ EXHIBIT 3 _TO EDWARD BRILL'S AFFIDAVIT 
ee SE LUAV ETL 


MONASCH CHAZEN & STREAM 


ATTORNEYS 


Tew ara 


Honorable Richard H. Levet 
United States District Judge 
United States Courthouse 
Foley Square 
New York, New York 
Re: Ajax v. Industrial Plants 
69 Civil 1900 


you herewith in duplicate 


Le Defendant's request for a preliminary 
charge. 

2. Defendant's Requests to Charge. 

Je A short outline of those Recuests. 


We are serving upon our acversary a copy of 
the first item only. We orefer not to deliver our end 
of the trial Requests at least until the plaintiff's case 
is in; this for the reason thet those Requests are at 
this juncture an unnecessary disclosure of our trial 
tactics. tie sronose to inform our adversary and to tell 
him that he need not provide us with the plaintiff's 
Requests until the slaintiffé rests Unless we are other- 
wise instructed by the Court, we shai! persue this aporoa 


> » 


e6/ 


CABLE VL CKMOCHA NY 


Se eri rt 


Fs MONASCH CrHazen & Sracam 


Honorable Richard H. Tevet 
Page 2 
October 2, 1975 


The only reason we enclose an outline is 
to provide the Court with a bird's eye view of our 
Requests which, unlike the on S traditionally served, 
are not fragment propositions of fart and law but are 
really an integrated series meant encompass all of 
the issues of the entire case. We crust tle outline 


will be helpful in this connection. 


The procedures as Suggestec above conform to 
Rule 51 which, absent a contrary direction by the Court, 
does not require the Submission of requested instructions 
to the jury until “the close of the evidence « « « ," 

We shall provide the Court at tne opening of 
the trial with a very Orief memorandum of law covering 
Our motion for leave to add th defense of waiver. Your 
Honor will note that this issue is covered in Paragraph 
24 of our Requests. 


ACS :jsm 
Encls. 
cco: foletti, Freidin, Prasnker, 

Feldman & Gartner 
2.S. ita very faw exceptions, every legal prososition 
AS Sefinition contained in our Requests were drawn fron 
“saw York Pattern Jury Instructions-Civil," Dprepar22a by 
a sormrittee comsesed of New York State Supreme Csurt 
*sstices. 
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EXHIBIT 6 TO EDWARD BRILL'S AFFIDAVIT 


MONASCH CHAZEN & STREAM 


ATTORNEYS 


Teima Avenue Te: 2'2 @67.\645 
NEw Yoan N.Y 'OO0I7 CABLE LEXMOCHs w¥ 
October 10, 1975 
BY HAND 


Honorable Richard H. Levet 
United States District Judge 
United States Courthouse 
Poley Square 

New York, New York 


Re: Ajax v. Industrial Plants 
69 Civil 1900 


Honorable Sir: 


Enclosed herewith is an addition to our 
Requests to Charge (and a short supporting memorandum) 
which is meant to elucidate on the law of the waiver 
of contract breach. Since we are not yet obliged to 
serve our Requests upon plaintiff's counsel, we are 
not serving these papers upon him at this time. We 
shall, of course, serve both the additional Requests 


and the supporting ur.ef when the plaintiff rests. . 
Respectfully ‘vours, 
en 
Maw * 
Arnold C. Stream 
ACS: jpm 
Encls. 
P.S. Your Usner may also find the enclosed memo nelpful 
in reaching a setermination as to the sropriety of our 
proposec acdicicszal defense of waiver 
ACS 
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EXHIBIT 7 TO EQMWARD BRILL'S AFFIDAVIT “*- 
SWARD BRILL'S AFFIDAVIT 
The Second Circuit Court of Appeals April 21, 1975 od 
10:10 A.M. ¥ 


, 
‘ 

- 
’ 


Richard H. Levet, C. J. 


Ajax Wardware v. Industrial Plants, 69 Civil 1900 


ae 
“ 
Pe 
z 
2 
ee 
4 
a 


Pending determination of the order to show cause in the 
mandamus in the above-entitled case, I am, of course, waking no 
order. 


However, I believe chat in fairness to the trial court 
and for the information of the Appeals Court the following back- 
ground should he stated: 


(1) On March 6, 1975 both counsel asked for a firm de _e 
for trial and the courte directed that the trial proceed on April 
21, 1975, which was agreed to by counsel; 


(2) Om April 17, 1975 counsel for plaintizf® came be‘lore 
€ he court asking for a continuance for an indefinite period by 
reason o= the fact thac he was inforned that one Norman Louis, a 
resident of California, could not appear for trial on April 21, 
1975 due to a reported heart condition, No medical certificate was 
supplied ner has it veen supplied to date as to why said witness 
cannce iecend, 


Gn April 17, 1975, atcer hearing counsel, I was not con- 
vinced chat Mr. Louls' testimony was reasonably relevant or necas= 
sary. At thet tine L asked counsel to call the physician who was 
treating the witness Louls to ascertain whether or not a deposition 
sculd Se Caken and on Apri. 138, 1975, when counsel for both sides 
appeared befcre me ac 11:00 A.ii., counsel for plainti“? plainly 
comcsted civat the dector had stated that che said deposition could 
be cakeo at the witness’ home and {it is ay defiaite recollection 
thac ic was ayreed that counsel should go to California and take 
this depos.cion and that the crial would be delayed solely co 
secure the trans::ript of chac deposicton. 


Cn Pridey afterncun, April 18, 19 
4 nic 


5, I was served with a 
sandemus preceediny. In view vf the defi s 


fv» 
@ atrangement which wa 
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made to take the deposition I was, of course, greatly surprised to 

« learn about the mandamus. Counsel for defendant has opposed the 
adjournment application and stated that he has a number of wit- a 
nesses who had come from a distance who are to testify. He also 
stated that as to certain items he would stipulate or agree that 
certain tacts are true. 


After all, both defendant and plaintiff are entitled 
to a trial. 


“a 


United States District Judge 


SRE STEN pa 


pa 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
meen nw oe ee eee X 
AJAX HARDWARE MANUFACTURING 
CORPORATION, : 69 Civ. 1900 (RHL) 
Plaintiff, DEFENDANT'S OBJECTION TO 
: PLAINTIFF'S PROPOSED FURTHER 
-against- STATEMENT OF PROCEEDINGS 
DATED MARCH 4, 1976 SERVED 
INDUSTRIAL PLANTS CORPORATION, ¢ ON MARCH 11, 1976 
Defendant. 
Oe ee me re ee eee ee eee ee ee ae ee ee ee ee ee ee ee ee ee ee ee ee ae ee ee ee xX 


PLEASE TAKE NOTICE that the undersigned hereby objects 
to the proposed statement of proceedings of the plaintiff dated 
March 4, 1976 upon the following grounds: 

1. An essential portion of Paragraph 1 of said Statement 


is untrue. 


2. None of the cccuments and averments respecting the 
sar irrespective of their truth, completeness or accuracy, is 


relevant to any of the contentions posited by the plaintiff, as 
appellant, -uv the United States Court of Appeals for the Second 


Cirewt &. 


2 None of the documents was before the jury which sat 


ee ? 


in each of the two trials from which an appeal has been taken 


and none of them could therefore in any way have affected the outcome 


thereof. 


Dated: New York, N. Y. 
March 17, 1976 


Yours, etc. 


MONASCH CAAZEN\& STREAM 


OY SSE SE . 1 aa 


‘ember thereof 


Attorneys for heresies 


733 Third Avenue 


New York, N. Y. 10017 


TOs POLETTI FREIDIN PRASHKER 
FELDMAN & GARTNER 
Attorneys for Plaintiff 
777 Third Avenue 
New York, N. Y. 10017 


UNITED STATES DISTRICT couRT 
SOUTHERN DISTRICT OF NEW YORK 


Se ee epee sees 


PPMP LPP PD SP ED ADD EOD SSPE G2 aban esas a a eh ee eee ee ena > 4 
AJAX HARDWARE MANUFACTURING 
CORPORATION, : 69 Civ. 1900 (RHL) 
Plaintiff, : 
AFFIDAVIT IN OPPOSITION 
“against- $ TO PLAINTIFF'S MOTION 
INDUSTRIAL PLANTS CORPO! TION, 
Defendant. : 
EEE EE OE at an be Oa bah wip ahi ain ie ta ep as des ate dana ds +4 


STATE OF NEW YORK ) 
}. ees 
COUNTY OF NEW YORK) 


ARNOLD C. STREAM, being duly sworn, deposes and says: 


lL. This affidavit opvoses the motion of the defendant 
to include the Record on Appeal in this action, the various documents 


and the statements of counsel pertaining thereto which are set forth 


in its Statement dated March 4, 1976, ttached to its instant notice 
of motion. 

| | 2. Attached hereto is a copy of our categorical Oohjections 
| to the plaintiff's Statement served in accordance with the require- 


ments of Rule 10(c) of the Federal Rules of Appellate Procedure. 


A-324 


MONASCH CHAZEN & STREAM 


3 Although the objections represent a sufficient response 


to indicate our position in the matter, the implicit virulence 

of the plaintiff's Statement calls for a more complete response by 
us to avoid any possible inference that we acquiesce by silence 

in any aspect of that highly-charged, ad hominem ttack against 
counsel and judge. 

4. The Court will recall that essentially this lawsuit 
involves a commercial appraisal which the plaintiff-appellant claims 
was prepared improperly to its damage in the sum of approximately 
$161,000. The case boiled down ultimately to a resolution of a 
single issue: Did the Plaintiff-appellant receive the kind of an 
appraisal (i.e. the fair market value of certain plant machinery 
and equipment) which it had ordered and paid for or did the defendant- 
respondent deliver an appraisal which had not been ordered? 

Se Despite this relatively narrow and uncomplicated 


ultimate fact issue, there have already been proceedings so voluminous 


and so lengthy as to compete with anti-trust cases for sheer prolixity. 


6. Here, as the Court will Goubtlessly recall, is just 
a bare-bones outline of what has already transpired: 
(a) The plaintiff-appellant filed a petition 
for mandamus with the ( ourt of Appeals seeking to delay 


the original trial date. According to our count, over 
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100 pages were submitted by the plaintiff-appellant on 
that application. It was denied by the Court of Appeals 
the very day it was argued. Those papers have been 
designated for inclusion in the record. 

(b) The trial proceeded on the Originally scheduled 
date and consumed six trial days in April, 1975. The 
case ended with a compromise verdict. The transcript 
of the record is almost 800 pages in length. Plaintiff- 
appellant is including that transcript in its proceedings 
before the Court of Appeals. 

(c) Post-trial motions were made following the 
verdict. They involved by our rough estimate over 3009 
pages of submissions which included affidavits and exhibits. 
Those papers have been designated for inclusion in the 
record to the Court of Appeals. 

(da) After the verdict was set aside but before the 
date set for the re-trial of the action, the plaintiff- 
appellant made a motion seeking to have this Court 
disqualify itselz from Presiding at that re-trial. The 
motion was dei.ce2. Hundreds of pages of typewritten 
Papers were submitted in connection with that application. 
And the plaintiff-aopellant has designated those papers 


for inclusion in the record to the Court of Appeals. 
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astonishing quantity of motions, petitions, hearings, 


(e) The re-trial of the action took even longer 


than the first action, consuming seven trial days in 


October, 1975. A verdict was rendered in favor of the 


defendant. Those re-trial Proceedings are reflected in 


over 1,000 pages of transcribed testimony. That transcript 


has also been designated by the plaintiff-appellant as 


art cf the record to be submitted to the Court of Appeals. 
Pp PE 


be Thus, we find already facing the Court of Appeals an 


and testimony 


not to mention pleadings, interrogatories and other procedural papers 


which constitute requisite components of an apvellate record. 


in its appellaie proceedings it will attack the scheduling of the first 
trial; it will attack the Court's conduct of the first 
will attack the Court's rulings during the first trial; 
the conduct of counsel for the defendant-respondent at 


it will attack the form of the verdict 


the jury 


at that trial; 


8. The plaintiff-appvellant has already indicated that 


it will attack 
that trial; 
submitted to and rendered by 


it will attack the decisions of 


rendered at the end of the firs 


aside of 


rst. trial which resulted in the setting 


what was held to have been an evident compromise verdict 


in favor 


of the plaintiff-appellant; it will attack the refusal 


of this Court to disqualify itself fr 


om sitting at th 


it will attack both the qualifications and the impartiality of 


this Court in connection with the coréuct the second trial; it 


will attack the rulings of this Court during the second trial; it 


will attack the summation of counsel for the 


Ou 


efendant-respondent 


Sail 


at the second trial; it will attack the propriety of the special 


verdict form submitted to the jury at the second trial; it will attack 


the verdict which was rendered at that a 


series of contentions Claiming the impropriety of certain 


and documents admitted into the second trial; and it will finally 


contend that there never should have been a second trial -- which is 


Probably the truest thing uttered by counsel for the plaintiff 


appellant in this melange of proceedings. 


9. And now, piling Pelion on Ossa, counsel for 


Plaintiff-appellant 


the 
seeks in effect to add this firm as a 


defendant-respondent and to adé to the record another 100 pages to 


the alread: indigestible volume to be offered to the Court of Appeals. 
Y g : 


10. To begin with, we take frontal issue with counsel for 


the plaintiff-appellant in their averment, with but two exceptions, 


that the papers listed in Paragraph 1 of the Dlaintiff£'s Statement 


were delivered to the Court but not 


“served” upon plaintiff's 


The letters identified as Exhibits 4, 5 and 6 were handed to counsel 


in Court at the time when we delivered to counsel our requests 


to charge, which date preceded the date when this Court ruled on 


cne propriety of the charge requests made by both sides. 


of law on contract waiver (Exhibit 3) was handed to the Court, and 


a copy handed to counsel, following a request made several days 


earlier in open court by the Court itself for a short memorandum to 


Support our request that the charge include the law on contract 


waiver. Our request for that charge was ultimately refused. 


ll. We mentioned that there were two exceptions. There 


were. We did not serve upon counsel for tke plaintiff-appellant 


either of the trial briefs attached as PFxhibit 1 and Exhibit 2 for the 


reason that they were nothing but the defendant's statements of its 


Order of proof. Indeed, each was actually entitled "Defendant's 


Trial Outline.” And we did not serve those because they had been 


Gesigned simply to facilitate the trial 


by disclosing to the Court 


our plan for each trial, our order of proof and the relationship of 


various parts of the proof to issues of 


designed to argue issues or to persuade 


12. We suppose that counsel f 


seeks to attribute to us a professional 


It was nothing of the sort. Even if it 
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the case. They were not 


the judge in this jury case. 


ct 


or the plaintiff-appellan 
breach in this respect. 


were, the proper forum for 


The memorandum 


| 
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complaints of that nature is certainly not the c 
13. In these circumstances, the attempt of counsel for 
the plaintiff-appellant to Challenge this firm to an ethical duel 
and to include that contest in the already overburdened record of 
proceedings to be certified to the Court of Appeals is to our mind 
unmeritorious and of questionable good faith. 
14. For all these reasons we respectfully submit that 


the plaintiff's motion should be denied. 


Arnold C. Stream 


Sworn to before me this 
17th day of March, 1976. 


Pobre har Sol 


ROBERT GARY Savi : 
worary Puslic, Stste of New Tora 
No. 24-4513597 
Quslified in Kings County 
*smumissicn Exoires March 10, 1976 
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UNITED STATES 
SOUTHERN DISTRICT OF NEW YORK 


DISTRICT COURT 


— << ee ee ee eee ee ee ee ee ee ee ee re ee ee ee ee ee ee re eee ee ee ee ee ee ee eee ee ee ee ee ee ee ee x 
AJAX HARDWARE MANUFACTURING CORPOKATION, : 69 Civ. 1900 (RHL) 
Plaintifé, AFFIDAVIT IN SUPPORT 
: OF MOTION TO CORRECT 
~against- RECORD ON APPEAL 
INDUSTRIAL PLANTS CORPORATION, 
Defendant. : 
ee ee ee ee ee ee re me ee ee me re eee ee ee ee ee ee ee ee eee ee ee ee ee ee ee ee , 4 


EDWARD A. BRILL, being duly sworn, deposes and 


says: 


1. This reply affidavit is submitted in support 
of plaintiff-appellant's motion, made on March 1l, 1976, te 
correct the Record on Appeal in the above-entitled action by 


inclusion of a Statement of Proceedings in the District Co 


CG 
" 
ct 


describing the ex parte submission of documents by defendant's 
attorney to the trial court, and by the trial court to the Court 
of Appeals. 

2. The only function of the trial court upon this 
motion, made pursuant to F.R. App. P. l10(¢c) and l10(e), is to 


determine what transpired in the D 


of a dispute between the parties as to what actually occurred. 


Contrary to the susgestion of defene at, shis Court has no 


actual event or occurrence in the District Court proceedings 


on the grounds that the event is irrelevant to the appeal, that 


it would not have affected the outcome of the proceedings, or 
that the record is already too bulky. Treasure Imports, Inc. 
v. Henry Andes & Sons, 127 F.2d 3 (2d Cir. 1942); 9 Moore's 
Federal Practice, 210-08(1]. Defendant's objections No. 2 and 


No. 3 to plaintiff's proposed statement of proceedings, founded 
upon the relevance of the documents and events, thus misperceive 
the District Court's authority with respect to this motion 

and are without merit. 

3. While defendant's first objection to the Proposed 
Statement is that "an essential portion of paragraph l of said 
Statement is untrue", defendant does not dispute, and indeed 
admits, certain other "essential portions” of that Statement. 

4. Defendant acknowledges that it "did not serve 
upon counsel for plaintiff-appellant either of the trial briefs 
attached as Exhibit 1 and Exhibit 2." (Stream Aff't, 411.) 
Furthermore, defendant does not dispute the statement in para- 
graph 1 of the Proposed Sta:zement that these two briefs were 
submitted to the trial court without notifying attorneys for 
plaintiff of the submissicn of said documents to the court. 

Thus, there is no factual dispute for this Court's determina- 
tion with respect to the submission of document Nos. 1 and 2 
to the trial court, without service upon or notice to plaintiff's 


attorneys, and these facts must be included in the Statemen- 
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to be added to the Record on Appeal. 
5S. Defendant's statement concerning the submission 
of its Memorandum of Law on Contract Waiver (Exhibit 3) con- 


flicts with the documentary record. Mr. Stream states that 
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this memorandum “was handed to the Court, and a copy ha 
counsel, following a request made several days earlier in open 
court by the Court itself for a short memorandum to support our 
request that the charge include the law on con*ract waiver" 
(Stream Aff't, 410). The record shows, on the contrary, that 
Mr. Stream delivered the original Memorandum on Contract Waiver 
to the trial court on October 10, 1975, and informed the court 


at the time of submission that defendant would not serve that 


memorandum on plaintiff until the close of Plaintiff's direct 


| 
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case. (Letter from Arnold Stream, Esq. to Hon. Richard H. Levet, 


dated October 10, 1975, Exhibit 6). The notation on the origi- 
nal Memorandum confirms that it was received by the trial court 
On October 10, 1975 (Exhibit 3). Defendant's statement that th 
Memorandum "was handed to court, and a copy handed to counsel" 
is not only contrary to Mr. Stream's contemporaneous representa- 
tion to the court that he would not serve a copy on plaintiff's 
attorneys until the close of plaintiff's case, but since there 
was no proceeding in court on October 10, 1975 the st. -ement 
cannot be true if intended to mean that the Memorandum was 


handed to the trial court and plainziff's counsel during a 
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court proceeding on that day. 

6. Defendant now contends that letters from Mr. 
Stream to the trial court identified as Exhibits 4, 5 and 6 
were handed to counsel at the time when defendant delivered to 
plaintiff's counsel its requests to charge. We deny that 
copies of the letters were "handed" or otherwis.» delivered to 
plaintiff's attorneys at any time, but it is at least clear 
that the letters were not delivered to plaintiff's counsel when 
they were delivered to the court. Thus, defendant does not 


Claim that it mailed a copy of an: of the letters to plaintiff's 
Y 


October 2, 1975 (Exhibits 4 and 5) each indicate that a copy was 
delivered to plaintiff's attorneys. (Nor does defendant ex- 
plain why a copy of these letters would have been "handed" to 
counsel in court, if a copy had been previously mailed). Defen- 
dant does claim that copies of the letters were handed to plain- 
tiff's attorneys when it delivered its Requests to Charse. 
However, the trial record of April 29, 1975 (Pirst Trial) and 
October 20, 1975 (Second Trial) conviains no indication that any 
of the letters were delivered on those dates, although there is 
reference to the exchange of Requests to Charge. 

7. Defendant does not Gispute or address the portion 
of the Proposed Statement regarding the trial court's submis- 
sion of a Memorandum to the Court of Appeals on April 21, 1975 


(Exhikit 7). 
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8. In view of the facts which are now admitted by 


defendant, and the undisputed circumstances described above, 


the following facts are established: 


(a) Defendant filed its Trial Briefs 
(Exhibits 1 and 2) without service upo: plain- 
tiff's attorneys, and without notice to plain- 
tiff's attorneys that said briefs were submitted. 

(b) Defendant filed its Memorandum of Law 
on Contract Waiver on October 10, 1975. Defen- 
dant represented to the Court on October 10 
that it would not serve the Memorandum on 
plaintiff until the close of plaintiff's case; 
nonetheless, the Court ruled on defendant's 
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